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APPELLANT’S STATEMENT OF QUESTION 

PRESENTED 

1. The question is whether in a Complaint for Wrong¬ 
ful Sale of Real Estate, Appellant is not only deprived 
of recovery from the innocent purchaser for value, but is 
also helpless as against the grantee by virtue of the doc¬ 
trine of Res Adjudicata, under the following circum¬ 
stances : 

a. Property sold without knowledge of plaintiff, below, 
alleged authority therefor being a certain contract 
dated June 28, 1945; 

b. Recordation of the aforesaid contract prevented con¬ 
summation of the sale; 

c. Writ of unlawful detainer filed in Civil & Police 
Court, Alexandria, filed by defendant, below; judg¬ 
ment for plaintiff, below; 

d. Appealed by defendant, below, to the Corporation 
Court of City of Alexandria by a Motion to Con¬ 
strue whether the contract of June 28, 1945, created 
a lien against the property; Judge Wm. P. Woolls, 
presiding, decided that the contract was not ai lien; 

e. Decision appealed by plaintiff, below, to the Su¬ 
preme Court of Appeals of Virginia at Richmond; 

f. Decision of the Corporation Court of the City of 
Alexandria, Va. sustained October 9, 1947. 

2. Statute of Limitations; Decision of Supreme Court 
of Appeals of Va. rendered October 9, 1947; suit for 
wrongful sale of real estate filed in the United States Dis¬ 
trict Court for the District of Columbia November 4, 
1949. Since running of the Statute of Limitations was 



postponed while the ease was pending in the Supreme 
Court of Appeals of Virginia, the complaint for wrongful 
sale of real estate was hied well within the three-year 
statutory period. 

3. Laches is not supported by asserted facts nor con¬ 
ditions. 
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Maey L. Nicol, Appellant 
v. 

Feedeeick E. Johnston, Appellee 

Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This appeal was taken June 12, 1951 (App. page 45) 
from a Judgment entered May 16, 1951 (App. page 45) 
in the United States District Court for the District of 
Columbia, granting the Motion of Counsel for Defendant, 
below, for Summary Judgment under Rule 56. 

The jurisdiction of this Court is found in Sections 1291 
and 1292 of Title 28, United States Code. 
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STATEMENT OF THE CASE 

Appellant sues as formei equitable co-owner of the 
property known as 316 N. Washington Street, Alexandria, 
Virginia, for damages on account of the wrongful sale of 
real estate. 

The Court below placed its judgment for defendant- 
appellee on the pleadings and argument. No testimony 
was taken. (App. page 45). 

The property was acquired by appellee May 23, 1940, 
under a court order as the result of a partition suit, for 
$4000 cash and assumption of a $12,000 mortgage held 
by Perpetual Building Association, Washington, D. C. 
The special warranty deed is recorded in Book 162, page 
359, Land Records, Alexandria, Va. The family con¬ 
tinued to live in the home after the transfer. 

During the next few years the up-keep of the property, 
such as taxes, interest on mortgage, repairs, is contro¬ 
versial. The relationship of trustee and cestuies qui 
trust created by appellee’s letter dated April 10, 1940, 
(App. page 4) and an Agreement dated June 28, 1945 
(App. p. 49) alleged to have canceled the former letter 
were the principal exhibits in this case in the Virginia 
courts. 

January 17, 1944, without the knowledge of the Nicol 
sisters—they learned of it when one of the sisters went 
to the Perpetual Building Association to make the periodic 
payment—appellee paid off the mortgage, $10,429.82; 

June 28, 1945, Mr. James N. Colasanta prepared the 
aforesaid contract; 

Jan. 26, 1946, appellant and her sister, Mrs. Frances N. 
McKone. received notices from Mr. Colasanta to vacate 
the premises; 
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Jan. 29, 1946, a contract of sale was entered into with 
Lnther A. Gilliam, Trustee for an undisclosed principal; 

March 1, 1946, the contract dated June 28, 1945 was 
recorded; 

i 

March 2,1946, the property was deeded to L. A. Gilliam, 
Trustee, but the deed could not be recorded because of 
the contract of June 28, 1945. 

A writ of unlawful detainer was then filed by Mr. 
Colasanta in the Civil and Police Court of Alexandria, 
Va. under the National Housing Act. The General Man¬ 
ager of the Office of The Housing Expediter and the 
Area Rent Control Attorney, Office of Price Administra¬ 
tion, in letters dated Feb. 6, 1946 and Nov. 15, 1950, re¬ 
spectively, disavowed all knowledge of the property at 
316 N. Washington Street, Alexandria, Va. ever having 
been listed as rental property, or subject to such listing. 
However, appellee lost this suit on other grounds, one of 
them being failure of appellee to furnish a statement of 
his expenditures. Nevertheless, it is boldly stated in the 
Brief Opposing Allowance of Appeal** filed by Mr. Colas¬ 
anta in the Supreme Court of Appeals of Virginia: 

The appellants defaulted and the appellee thereupon 
entered into a contract, as owner, to sell the property 
and proceedings were initiated in the Civil and Police 
Court to dispossess the appellants and a judgment 
for possession was given to the appellee. 

The record in the Civil and Police Court of Alexandria 
shows judgment for defendant; Mr. Colasanta appealed, 
(see copy of bond, appended to this brief) and the case, 
1987-C, was transferred to the Corporation Court of the 
City of Alexandria on June 18, 1946. The motion for a 
declaratory judgment construing the contract of June, 
1945 (App. page 48) decided in favor of appellee, was 
appealed to the Supreme Court of Appeals of Virginia. 


** A copy of this brief was obtained from the clerk of that court. 
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The decision of the lower court was affirmed October 9, 
1947 (App. page 55). The deed to Luther A. Gilliam, 
Trustee, was recorded December 10, 1947, Book 257, pages 
56 and 57. 


August, 1951, Luther A. Gilliam, Trustee, sold the prop¬ 
erty ‘^o John Loughran, a real estate dealer at 402 11th 
Street,\S. W., Washington, D. C., for $40,000—it was 
stated bv v Mr. Loughran on the telephone. The special 
warranty deed is recorded in Book 324 page 532 in the 
land office in. Alexandria, thereby disclosing for the first 
time that the principal in Colo. Johnston’s sale to Luther 
Gilliam was John T. Martyr/, Jr., the^ifeal estate agent 
who had been contacting the Nicol^isfer^Cwith respect 
to a prospective customer he had /mArhpft he stated he 
could sell for $50,000 to. $60,000: * 

THIS DEED, made tl jislst day of August, 1951, 
by and between L. A.'•(JJlian^ Trustee, party of the 
first part; John Loughran, pSrty of the second part, 
and John T. Martymor.^and Katharine S. Martyn, 
his wife, parties gOne tjprd part: 

C * ^ X * 

The said p^rfjr oi^the first part, Trustee as afore¬ 
said, in making ^ate and conveyance of the herein¬ 
above descm>ed>£roperty discloses that the beneficial 
owners thereo^Sre the parties of th^ third part hereto 
and the said parties of the third part hereto by their 
joinder herein do hereby authorize and confirm said 
sale and conveyance of said property to the said party 
of the second part, etc. 

s 

Appellant’s affidavit is appended hereto to portray the 
local situation in relation to real estate prospects and 
values prevailing during the years of the foregoing events, 
and to identify the undisclosed principal in the sale to 
Luther A. Gilliam as the real estate agent, John T. 
Martyn, Jr., whose ownership was carefully concealed 
and could not be discovered until the deed to John Lough- 
ran was recorded, which raises the suspicion that he was 



i?9Jhg -fe bJ^th? pr^lrty^feimseti ajid..j:^se]JL ^at a 
, ^ 1 acting for 

effect an advantageous sale for them- 


Appellant, as one of the former equitable co-owners, 
filed this present suit (App. pp. 2, 3, 4) November 4, 
1949 for damages for wrongful sale of the property in 
which she inherited a one-sixth interest from the estate 
of her father. A supplement to the complaint, in the form 
of an affidavit with an exhibit attached (App. page 43), 
was executed by the plaintiff below on May 2, 1951, but 
was not filed by her counsel until May 16, 1951—the date 
of the hearing—and there appears to be a possibility that 
this affidavit and exhibit were not available to the Court 
at the hearing on the Motion for Summary Judgment for 
Defendant. 


On page 24 of the transcript of the hearing on May 16, 
1951 (App. page 46), counsel for defendant, below, asserts 
that the exhibit attached to the affidavit—a letter dated 
Sept. 18, 1945, offering to repay Colonel Johnston what 
he had expended and have the property conveyed back 
in the Nicol name—was given consideration in the Cor¬ 
poration Court of the City of Alexandria. It is reSpect- 

fullv submitted that this assertion is not confirmed bv a 
• • 

careful perusal of the pleadings and transcript, Exhibit 
“G”. The letter of Sept. 18, 1945 was never answered 
in writing, but the sisters were led to believe by ’phone 
calls that the deed conveying the property back to them 
had been prepared and was awaiting the return of a 
member of the family for his signature. , 


PROCEEDINGS BEFORE APPEAL 

Defendant filed his Answer November 25, 1949. His 
defenses are (App. page 4): 

(1) That plaintiff had no beneficial interest ini the 
property: 
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(2) Admission that he sold it; 

(3) That he received less than cost to him by judicial 
determination; 

(4) Repudiation of the “paper writing’ ’ dated April 
10, 1940; 

(5) That the Agreement of June 28, 1945 was breached 
by default; 

(6) Res Ad judicata. 

April 16, 1951, counsel for defendant filed a Motion of 
Summary Judgment under Rule 56 based on the records 
transmitted from the Corporation Court of the City of 
Alexandria, decision affirmed by the Supreme Court of 
Appeals of Virginia. (App. pages 6 and 7). 

April 16, 1951, Points and Authorities in Support of 
the Motion for Summary Judgment for Defendant. 

April 16, 1951, Affidavit of Defendant, below. (App. 
page 7). 

May 2, 1951, Plaintiff, below, executed an affidavit, with 
exhibit attached (App. page 43) supplementing the com¬ 
plaint filed November 4, 1949. 

May 16, 1951, her affidavit was filed in the Clerk’s office 
of the F. S. District Court for the District of Columbia. 

May 16, 1951, hearing on the Motion for Summary 
Judgment under Rule 56. 

Mav 16, 1951, Order granting the Motion for Summarv 
Judgment for defendant and Decree. 
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POINTS OF ARGUMENT 

1. Res Adjudicata 

2. Statute of Limitations and Laches 

3. Relationship of the Parties 

4. It Is An Established Doctrine That a Deed, Absolute 
in Form, is a Mortgage When it is Executed as Se¬ 
curity for a Debt, and That an Equity of Redemption 
is Inseparably Connected With a Mortgage. (Peugh 
v. Davis, 96 IJ. S. 332.) 

ASSIGNMENT OF ERROR 

We seek reversal of the decree granting appellee’s 
motion for sammary judgment on the ground: 

That the Court erred in depriving appellant of “her 
day in court.” Her attorney was unable to be present. 
His duty to represent her was delegated without her 
knowledge or consent. Said delegate candidly stated, “I 
am not too familiar with the facts of this case. I have 
just gotten into it.” (App. page 47). She was not noti¬ 
fied that the hearing was scheduled. 

The issue in this case—forfeiture of home or home¬ 
stead by a debtor temporarily under pressing circum¬ 
stances—is one which has always received close scrutiny 
by the courts. , 

That all the points in this case had been litigated in 
the Virginia courts is not substantiated by the records: 
There is no evidence that the promise, dated July 25, 
1945, not to sell without the approval of the Nicol sisters 
was adjudicated; nor that the offer of Mary L. Nicol, 
dated September 18, 1945, attached to her affidavit filed 
in the IT. S. District Court for the District of Columbia, 
May 16, 1951—the same day as the hearing—(App. page 
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46), was introduced in evidence in the Corporation Court 
of the City of Alexandria, or even reached the file of her 
case in time to be considered by Judge Bastian in the 
Court, below’. 

ARGUMENT 

The appellant concedes the general principles of law 
announced in the cases cited and quoted by appellee. 
How’ever, their application to the facts of this case are 
denied. 

RES ADJUDICATA 

Appellee’s plea of res adjudicata, granted in the Court 
below’, is an application of the doctrine “to a denial of 
justice” and, if affirmed, would “deprive a party of a 
righteous defense.” ( E . E. Southern Iron Co. v. Wood¬ 
ruff Realty Co., 175 Mo. A. 246); (168 S. W. 59). 

The rule that where a defendant has given a spe¬ 
cific reason for his refusal to perform his contract 
or discharge his duty may not, after suit is brought 
to compel performance, change his position and de¬ 
feat the suit upon another ground, is inapplicable to 
estop a plaintiff who is defeated on one of several 
independent causes of action from prosecuting the 
others or to one w’ho has a choice of remedies for a 
wrong. Union life Insurance Co. v. Brake, (214 
Fed. 536-545.) 

When the second suit is upon a different cause of 
action, but between the same parties as the first, the 
judgment in the former action operates as an estop¬ 
pel in the latter as to ever point and question which 
w’as actually litigated and decided in the first action, 
but it is not conclusive relative to other matters which 
might have been, but wrere not litigated and decided. 
Cromw’ell v. Sac. Co. (94 U. S. 351.) 

Where the record is such that there is or may be 
a material issue, question or matter in the second 
suit upon a different cause of action, which may not 





9 


have been raised, litigated and decided in the former 
action, the judgment therein does not constitute an 
estoppel from litigating this issue, question or matter 
unless by pleading or proof the party asserting the 
estoppel establishes the fact that the issue, question 
or matter in dispute was actually and necessarily 
litigated and determined in the former action. Rus¬ 
sell v. Place, (94 U. S. 606, 608.) 

The difference between the effect of a judgment as 
a bar to the prosecution of a second action upon the 
same claim or demand, and its effect where a subse¬ 
quent action involves a different cause of action or 
claim, is often overlooked, with the result that the 
law is sometimes misapplied. In an action upon the 
same claim or demand, the former adjudication con¬ 
cludes the parties and privies not only as to every 
matter tried, offered and received to sustain or de¬ 
feat the claim, but also as to every matter which 
might and should have been litigated in the first suit; 
while in an action upon a different claim or demand 
only those facts or matters are conclusively estab¬ 
lished by the former adjudication which are essential 
to, or shown to be involved in, the judgment or de¬ 
cree rendered. Vol. 24, American & English Ency¬ 
clopedia of Law, 2nd ed., paragraph 3(b) page 714. 

The following is quoted from the Cyclopedia of Law 
& Procedure, Volume 34, Page 1666, note 56: 

l 

In order to make a matter res adjudicata there must 
be a concurrence of the four conditions following, name- 
iy; 

“(1) identity of the thing sued for; 

(2) Identity of the cause of action; 

(3) Identity of the persons; and of parties to the 
action; 

(4) Identity of the quality in the persons for or 
against whom the claim is made.” Bouvier 
Law Dictionary. 

Quoted in A & T R. R. Co. v. Jefferson Co., 12 Kan. 
127,135. 

Pennybaker v. Parker, 33 Pa. Sup. Ct. 458, 461. 
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American Encv. of Law (2d Ed.) V. 24, p. 731, pp. 2, 

is quoted below: 

In an action on a different claim or demand, only 
those facts or matters are conclusively established by 
the former adjudication which are essential to, or 
shown to be involved in the judgment or decree ren¬ 
dered. 

Where the effect of a judgment is to settle a par¬ 
ticular issue of fact, that issue must be held res adju- 
dicata as to the parties to the suit, but only res ad- 
judicata where the matter in issue was adjudicated. 

It was held in Aetna Life Insurance Go. v. Board of 
Commissioners, 117 Fed. 82; 54 C.C.A. 46S: 

If plaintiff were to be estopped now, when the 
point in issue was not raised, litigated and decided 
in the former action, the judgment therein does not 
constitute an estoppel, unless by pleading or proof 
the party asserting it establishes the fact that the 
issue, right, or matter in question was actually and 
necessarily litigated and determined in the former 
action. 

In Reynolds v. Stockton, 140 U. S. 254; 11 S. Ct. 773; 
35 L. Ed. 464, the Court said: 

The rendering of a judgment on a subject not 
submitted for adjudication, or beyond the pleadings, 
is not a mere irregularity, but a fatal jurisdictional 
defect. 

1. Res Adjudicata 

Authority for consideration by this Honorable Court 
of the promise dated July 25, 1945, and the offer to pur¬ 
chase dated September 18, 1945 is cited from American 
Jurisprudence, Volume 3, Page 33, Paragraph 248: 

In the exercise of its power to do so, an appellate 
court will consider questions not raised or reserved 
in the tnal court when it appears necessary to do so 
in order to meeet the ends of justice, or to prevent 
the invasion or denial of essential rights. 

And on Page 35, Paragraph 252 of the same volume: 

Questions necessarily involved in issues raised and 
litigated in the trial court are open for consideration 
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on appeal and review, even though they were not 
specifically raised below. ! 

It is essential that the judgment should be entered 
in a genuine and an honest litigation, and not merely 
collusive or simulated, and that it should be free 
from irreconcilable contradictions and from . ambigui¬ 
ties (italics supplied) which cannot be cleared away. 
Lea v. Lea, 99 Mass. 493. 

In Findings of Fact, dated February 21, 1947, the Hon¬ 
orable William P. Woolls, Judge of the Corporation 
Court of Alexandria, Ya., states: (App. p. 8) 

Evidence shows that the complainant (Frederick 
E. Johnston) expended (with interest on his expen¬ 
ditures) $26,854.27, and received $26,125.00, so there 
vrould be nothing due from complainant to defend¬ 
ants on an accounting. 

Counsel for appellee states in Argument in the court 
below (App. page 46) that every expenditure in confirm¬ 
ation of the foregoing summary was supported by checks 
and vouchers in the Corporation Court of the City of 
Alexandria, j 

It is respectfully submitted that “irreconcilable con¬ 
tradictions which cannot be’- (or at least haven’t been) 
“cleared away”, are disclosed by the two sets of figures 
that are available for inspection: 

I. Exhibits—Certificate of Exhibits. 

II. Itemized Statement of Monies Expended and 
Advanced in Connection with Property 316 N. 
Washington Street, Alexandria, Va, 

No. I was copied, checked and re-checked from the file 
of the case in the Corporation Court. No. II was ob¬ 
tained from John Barton Phillips, Counsel for the Nicol 
sisters in the Virginia courts, and appears to be the 
statement admitted as evidence in the hearing, transcript 
of testimony in Alexandria. (App. p. 30, 31, 36, 37, 39, 
40, 41, 42.) 
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EXHIBITS 
Certificate of Exhibits 

Number I 

Amount 

Designation Description Involved 

5 Letter dated 4-13-45 from Rudolph H. Yeatman, Jr. 

6 Carbon copy of letter dated 4-18-45 from Colosanto to Yeatman 

7 Letter dated 5-2-45 from Yeatman to Colasanto 

8 Carbon copy of letter 10-8-45 from Colasanto to Yeatman 

9 Letter dated 10/9/45 from Yeatman to Colasanto 

10 Carbon copy of letter dated 10-19-45 from Colasanto to Yeatman 

B Letter dated 4-26-46 with envelope attached to Colonel F. E. John¬ 


ston from Frances McKone. 

C * Note dated 3-29-40 payable to F.E.J. by Julia C. Nicol $500.00 

D * Note dated 4-4-40, payable to order of F.E.J., 60 days after date, 

made by F.N.McK. 2000.00 

E Note dated 4-29-40 payable to F.E J., payable 60 days after date, 

made by F.N.McK and Mary L. Nicol 2500.00 

4-A Bank statement of F.E.J. furnished by Nat’l Savings & Trust Co. 

for the period of March 30, 1940 to June 24, 1940 
4-B Canceled check drawn on Chase Nat’l Bank, N.Y.C. dated 12-14-’39 

Washington, D. C. payable to Julia C. Nicol by F.E.J. 600.00 

4-C Check drawn on the Chase Nat’l Bank, N.Y.C., dated Wash. D.C. 

Dec. 21, 1939 payable to Julia C. Nicol by FJ. 100.00 

4-D Check drawn on Nat’l Savings & Trust Co. dated at Wash. D.C. 

Apr. 4, ’40 payable to J.C.N., F.E J. 500.00 

4-E City of Alexandria tax bill on R/E for 2nd half of 1942 H & 4 L 

316 N. Wash. St. F.E.J. 138.43 

4-F City of Alexandria, Va. tax bill on R/E for 1st half ’42 316 N. 

Wash. St. signed by F.E.J. 261.12 

4-G Check drawn on the Natl S & T Co. dated Wash. D.C. 9-9-43 

payable to City of Alex, by F.EJ. 127.94 

4-H Check drawn on Chase Nat’l Bank, N.Y.C. dated at Wash. D.C. 

Nov. 9, ’43 payable to C of A by F.EJ. 127.94 

4-1 Check drawn on NS&Co. dated Wash., D.C. 6-13-44 payable to 

C of A by F.EJ. 255.88 

4-J Tax bill C of A for year 1944 H & 4L 316 N. Wash., by F.EJ. 255.88 

4-K Tax bill C of A first half 1942 H & 4L 316 N. Wash. St. 127.38 

4-L Notice to all taxpayers extending time of payment of first half 

without penalty to 6-30-42, C. Page Waller, City Collector 
4-M Check drawn on NS&T Co. dated Wash. D.C. July 15, 1942 payable 

to City Collec. Alex, by F.EJ. 139.16 

4-N Check drawn on Nat’l S & T Co. dated at Washington, D.C. Apr. 

27, ’46 payable to C of A by F.EJ. 127.94 

4-0 Check drawn on N S & T Co. dated at Wash., D.C. payable to 

C of A10-3-46 by F.EJ. 127.94 

4-P Check drawn on the N.S. & T. Co., at D.C. 9-11-43 payable to Carl 

Budwesky by F.EJ. for rezoning 316 N. Wash. St. 10.00 

4-Q Check drawn on the NS&T Co. at D.C. 10-28-44, payable to Fidel¬ 
ity Mts. Inv. Co. by F.EJ. 78.00 

4-R Payment slip of Perpetual B & L, D.C. duplicate dated 10-27-42 
F.EJ. 


360.00 
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Amount 


Designation Description Involved. 

4-S Payment slip of Perpetual 7-20-43, F.E.J. 540.00 

4-T Check drawn on NS & T Co., Wash., 1-17-44 payable to Perpetual 

B Assoc, by F.E.J. i 10429.82 

4-U Check drawn on N.S.&T. Co. Wash. D.C. payable to order of Per¬ 
petual, F.EJ. 12-17-43 450.00 

4-V Check drawn on NS&T Co., Wash. D.C. 2-2-43, payable to order of 

Perpetual, F.EJ. 270.00 

4-W Check drawn on NS&TCo. June 23, ’42 payable Per. by F.EJ. 180.00 
4-X Check drawn on NS&TCo. 3-23-42, Perpetual, F.EJ. 270.00 

4-Y same 11- 7-41 j 90.00 

4-Z “ 8-21-41 180.00 

4-AA “ 6-26-41 ' 360.00 

4-BB “ 9-17-40 90.00 

4-CC “ 8-17-40 90.00 

4-DD “ 7-18-40 90.00 

4-EE “ 6-18-40 130.00 

4-FF Receipt Perpetual Building Assoc. Series 77-5560 dated 5-24-40 

received by J. Randall Caton Jr. a/c loan on 316 N. Wash. St. 1137.06 
4-GG Slip No. 9248 N.S. & T. Co. charge for certified cks. by F.EJ. 

May 20, 1940 1500.00 

4-HH Check drawn on Chase Nat’l, N.Y. dated Wn. 4-23-40 payable 

F.E.J., by F.EJ. endorsed pay to order of Corp’n Ct CofA 500.00 

4-II Slip dated 8-15-40 charging ck signed by F.N.McK drawn on Alex. 

Va. returned reason account closed 176.55 

4-JJ Check drawn on Chase Nat’l dated Wn., D.C. Apr. 23/40 payable 2000.00 
F.EJ. by F.EJ. endorsed pay to order of Corpn Ct. Alex. F.EJ. 

4-LL Check drawn on NS&T D.C. 4-4-40 payable F.N.McK by F.EJ. 1050.00 

4-KK Check drawn on NS&T Wn. D.C. June 24/40 payable to FNMcK 

F.EJ. amount 175.00 

4-MM Check drawn on Alex. Nat’l Apr. 25, ’42 payable to F.EJ., by 

Julia C. McKone I 35.00 

4-NN Check dated May 2, ’42 drawn on Alex Nat’l, payable F.EJ. by 

Julia C. Nicol 35.00 

4-00 Check drawn on Chase Nat’l, N.Y., dated 6-2-41 payable to Julia 

C. Nicol by F.EJ. 152.00 

4-PP Check drawn on Chase Nat’l, N.Y. at N.Y. Mar 24/41 payable to 

Interstate Bankers Corpn 312.00 

4-QQ Note dated Wn. D.C. Mar 17, 1941 payable to order Julia C. Nicol 340.00 
payable $34 4-16- and 34. on 18th day of each succeeding month 
made by F.EJ. j 

4-RR Check drawn Chase Nat’l, N.Y. dated at N.Y. 2-14-41 payable to 

Julia C. Nicol by F.EJ. 500.00 

Unmarked photostatic copy of check drawn on Nat’l S & T dated 
at Wn. D.C. 2-13-40 payable to the order of F. N. McKone by 

F - EJ - 300.00 

Defendant’s Exhibit 1—Copy of letter addressed to J. N. Colasanto by 


F.EJ. dated May 15, 1945 

2—Copy of sales contract dated 29 day of Jan. ’46 
between Luther A. Gilliam, Vendee, Colonel Fred¬ 
erick E. Johnston, Vendor, and Graham & Ogden, 

Agents for the sale of 316 N. Wash. St., Alex¬ 
andria, Va. for 27,500.00 

Original exhibits are hereby made a part of the record transmitted to the Supreme 
Court of Appeals on the 6th day of May, 1947. 
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Number II. 


Itemized Statement of Monies Expended and Advanced 
in Connection With Property 316 N. Washington Street 

Alexandria, Virginia. 


mo 


Feb. 13—Advanced to Frances Nicol McKone 

$ 300.00 

Apr. 4— 

ii ii a a tt 

1,050.00 

Aug. 15— 

a a it a a 

176.55 

19S9 

Dec. 14—Advanced to Julia C. Nicol 

600.00 

21 

a u it a a 

100.00 

mo 

Apr. 4 

a it a a a 

500.00 

1941 

Feb. 14 

a a n a a 

500.00 

Mar. 17 

u a a a tt 

340.00 

June 2 

tt tt tt tt tt 

152.00 

1942 

May 2 

tt tt a a a 

35.00 

Apr. 25 

tt tt tt a a 

a ii it a a 

35.00 


(Proceeds 2nd mortgage) 

950.00 

1942 

7/16/42—City of Alexandria, Va: 



2nd half 1941 taxes 

138.43 

Dec. 29 

1942 real estate taxes 

261.12 

1943 

Sept. 9 

1st half 1943 taxes 

127.94 

Nov. 9 

2nd half “ 

127.94 

1944 

June 21 

1944 real estate taxes 

255.88 

1946 

Apr. 27 

1945 “ “ “ (1st half) 

127.94 

Oct. 3 

“ “ “ “ (2nd half) 

127.94 

1943 

Sept. 11 

City of Alexandria (zoning) 

10.00 

1944 

Oct. 28 

Fire Insurance 

78.00 


Repairs to chimney 

James N. Colasanto—fee and costs 

288.00 


up to July, 1945 

175.00 


$ 1,526.55 


3,212.00 


James N. Colasanto—fee for un¬ 
lawful detainer proceeding and 
this proceeding 


1,718.19 
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mo 

Apr. 23—Corporation Court for the City of 
Alexandria, Virginia: 

Account purchase of 316 N. Wash- 



ington St., Alex., Va. 


$2,500.00 

May 20 


do 


1,500.00 

24 

J. Randall Caton, Jr. a/c Loan on 



property 



1,137.06 

June 18 

Perpetual Bldg. Assn: 




Account mortgage 


130.00 

July 18 

44 

44 


90.00 

Aug. 17 

44 

44 


90.00 

Sept. 17 

44 

44 


90.00 

mi 





June 26 

44 

44 


360.00 

Aug. 21 

44 

44 


180.00 

Nov. 7 

44 

44 


90.00 

19U2 





Oct. 27 

44 

44 


360.00 

Mar. 23 

44 

44 


270.00 

June 13 

44 

44 


180.00 

191*3 —7/20 

44 


540.00 

Feb. 2 

44 

44 


270.00 

Dec. 17 

44 

44 


450.00 

mu 





Jan. 17 

44 

44 


10,429.82 

7/ 9/45—Payment by Nicols 

$120.00 


7/23/45 

44 44 44 

(taxes) 

255.00 


11/1/45 

44 44 44 


22.00 


11/9/45 

44 44 44 


45.00 


Feb. 1946 

44 44 

44 44 44 

44 44 44 


100.00 
inn no 



Net to Colonel Johnston under contract of sale 
Note: 

The correct total is 
Less credits 

Balance 


$18,666.88 


$642.00 

$2(^,042.60 


$25,123.62 

642.- 


$24,481.62 
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Classification of the items on the No. I, Certificate of 
Exhibits, set of figures is as follows: 

Notes: 

Jan. 29, 1940, Maker, Julia C. Nicol, Payee, Fred¬ 
erick E. Johnston $ 500 

Apr. 4, 1940, Maker, Frances N. McKone, Payee, 

F. E. Johnston 2000 

Apr. 29, 1940, Makers, Frances N. McKone and 

Mary L. Nicol, Payee, Frederick E. Johnston 2500 

March 17, 1941, Maker, Frederick E. Johnston, 
payable to order of Julia C. Nicol in monthly 
installments of $34.00 340 


Total amount of the notes 


$ 5340.00 


Payments by cash or check to the Nicol Sisters: 

Dec. 14, 1939, to Julia C. Nicol 
Dec. 21, 1939, to Julia C. Nicol 
Feb. 13, 1940, to Frances N. McKone 
Apr. 4, 1940, to Julia C. Nicol 
Apr. 4, 1940, to Frances N. McKone 
June 24, 1940, to Frances N. McKone 
Feb. 14, 1941, to Julia C. Nicol 
June 2, 1941, to Julia C. Nicol 


$ 600 
100 
300 
500 
1050 
175 
500 
152. 




3377. 

Tax bills & canceled checks 

on 316 N. Washington St., Alex., 

Va.: 

1st half 1942 (tax bill) 

$ 261.12 


2nd half 1942 “ “ 

138.43 


Sept. 9, 1943 (check) 

127.94 


Nov. 9, 1943 

127.94 


June 13, 1944 “ 

255.88 


1st half 1944 (bill) 

255.88 


1st half 1942 “ 

127.38 


July 15, 1942 (check) 

139.16 


Apr. 27, 1946 

127.94 


Oct. 5, 1946 

127.94 




1689. 

Sept. 11, 1946—Rezoning 


10. 

Oct. 28, 1944, Check drawn 

on Nat'l Savings & 



Trust Co., payable to Fidelity Mortgage Invest¬ 
ment Co. 


78.00 


Payments to Perpetual Building Association: 


10-27-42 

$ 360.- 

7-23-43 

540.- 

1-17-44 

10429.82 

12-17-43 

450.- 

2- 2-43 

270.- 

6-13-42 

180.- 

3-23-42 

270.- 
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11- 7-41 

8- 21-41 
6-26-41 

9- 17-40 

8- 17-40 

9- 18-40 
6-18-40 


5-24-40 Receipt, Perpetual Bldg. Association, 

Series 77-5560 received by J. Randall 
Caton, Jr. a/c loan 316 N. Wash. St. 

5-40-40 Slip No. 9248 National Savings & Trust 
Co., charge for certified checks by 
Frederick E. Johnston, Corp’n Ct. $ 1500.- 
4-23-40 Corporation Court, City of Alexandria 500.- 

4-23-40 “ “ “ “ “ 2000.- 


8-15-40 Slip charging check signed by F. N. 

McKone drawn on Alexandria Nat'l 
Bank, Va., returned, reason, “Account 
closed” amount $176.55 of which 
charge on ck is 

3-24-41 Check drawn on Chase Nat’l Bank, New 
York, payable to Interstate Bankers 
Corporation, sgd Frederick E. John¬ 
ston 


90.- 

180.- 

360.- 

90.- 

90.- 

90.- 

130.- 


13529.62 

1137.06 

j 

4000.- 

i 

1.55 


312.00 


Total 

4- 25-42 Check drawn on Alex. Nat’l Bank, pay¬ 

able to F. E. Johnston, signed by 
Julia C. Nicol 

5- 2-42 Ditto 


$24135.04 


$35.- 

35.- 


Debited on both statements of figures, $ 70.- 
should have been credited 


(70.00) 


Net amount of F. E. Johnston expendi¬ 
tures as listed on the Certificate of 


Exhibits 

Payments by Nicol Sisters (App. p. ) 

July 9, 1945 $120 

Nov. 1, 1945 22 

Nov. 9, 1945 45 

Feb. 2, 1946 200 

- $387 

Taxes reimbursed 255 


$24065.04 


642.00 


Net Expenditures, Certificate of Exhibits 


$23,423.04 



IS 


The total of the amounts on the statement furnished by 
Attorney Phillips, is $24,481.62. This is overstated by $140 
through debiting payments by Julia Nicol to F. E. Johnston, 
$35 each, whereas apparently these payments were credits, 
making the amount 
Difference 

The net increase of $918.58 on the Statement, No. II, over 
the certificate of exhibits. No. I, is made up of the following 
items: 

Not listed on Certificate of Exhibits: 


Proceeds of second mortgage 


$ 950 

Repairs to chimney 


288 

Legal fees 


175 

Note listed as cash 

$340 

$1413 

Check to Julia C. Nicol 

312 

28 

Total increases 


$1441 

Less: 

Decreases 

Taxes—No. I 

$1689.61 


No. II 

1167.19 

522.42 


24,341.62 

918.58 


918.58 


Neither of the above totals agree with the finding that 
appellee sustained a loss of $729.27 on the sale, as fol¬ 
lows: 

Evidence shows that complainant expended (with in¬ 
terest on his expenditures) $26,854.27—$26,125 plus 
$729.27 interest—and received $26,125—selling price, 
$27,500 less 5% commission, $1375, net $26,125. 

Interest on investment in property may not be added 
in computing the profit or loss on its sale, and would 
not be allowed as an increase of cost for income tax pur¬ 
poses. 

Commission, also, is questionable. As previously 
shown, the sale was to Real Estate Agent John T. 
Martyn, Jr. The testimony on pages 26 and 27 of Ex¬ 
hibit “G” (App. p. 29) indicates appellee received the 
full price without a deduction for commission: 

I was called up from Alexandria, Va and asked by 
a real estate man if I owned that property • • • 
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How much? ‘$27,000.’ See if you can have it not 
include commission and I will consider it. The next 
day he called up and said, ‘No.’ So I said all right, 
make the contract 

The connection of the check for $312 and note for $340, 
Exhibits 4 PP and 4 QQ, respectively, with the property 
is questionable. The check and note are copied below: 

No. 31 New York, March 24, 1941 

THE CHASE NATIONAL BANK OF THE CITY OF 

NEW YORK 
Pine St. comer Nassau 

Pay to Interstate Bankers Corporation Three Hundred Twelve 
Dollars $312.00 

(Signed) Frederick E. Johnston 

Endorsed for deposit only to account of Interstate Banking 
Corporation. 

Deed of Trust Chattels 

$340 Washington, D. C. 3-17-41 

For value received I promise to pay to the order of Julia C. 
Nicol $340.00 with interest . per annum on overdue install¬ 

ments until paid, negotiable and payable at 6 Woodward Build¬ 
ing, Washington, D. C. or as may be directed by the holder in 
the following installments: April 16, 1941, $34.00; and $34.00 on 
the 18th day of each succeeding month until paid. 

No. 314-5 (Signed) Frederick E. Johnston 

Army and Navy Club 

Endorsed: (Signed) Julia C. Nicol 

.President, Interstate Bankers Corporation 

(Name illegible) 

A check for $850 payable to Fredrick E. Johnston, 
signed by Julia C. Nicol, was introduced at the trial in 
the Corporation Court of the City of Alexandria (App. 
pages 30-31) but was not admitted as evidence. It was 
shown that the check was never presented to the bank 
for payment. The check should be credited to the in¬ 
debtedness to appellee, since it is not proven that his 
negligence was not the cause of the loss. 

Appellee borrowed $1400 by placing a second mort¬ 
gage on 316 N. Washington St. This appellant never 
knew anything about the second mortgage until she 
learned of it in the Corporation Court in Alexandria. 
He states he salvaged $450 of this amount to pay interest 




20 


on the first mortgage and charges the balance of $950 
against the property, as he gave it to the late Julia C. 
Nicol. (App. pages 41 and 42). 

Unless the foregoing transactions can be clarified to 
show legitimate expenditures on the property, it is very 
unfair to appellant to charge the indiscretions of appel¬ 
lee against her. 

The total charge for taxes listed on Certificate of Ex¬ 
hibits, No. I, is $1689.61, and is the total taxes included 
in the net expenditure of $23,423.04, whereas the can¬ 
celed checks amount to $906.80, plus interest and penal¬ 
ties, $17.42, total $924.22,—a difference of $765.39. Taxes 
amounting to $1167.19 are listed on the Statement, No. 
IT. The difference of $260.39 ($1167.19 less $906.80) is 
the item of $261.12 less .73 ($139.16-138.43) or $260.39. 

The unsubstantiated expenditures by appellee on the 
property may be summarized as follows: 

Expenditures claimed (before interest) $26,125.00 

Total expenditures listed on Certificate of Exhibits (No. I) 23,423.04 


Difference 


2,701.96 

Questionable items: 

Check 

$312.- 


Commission 

1375.- 


Check not presented to bank for payment 

850.- 


Unverified tax payments 

765.39 

3,302.39 

Total 


6,004.35 


2. Statute of Limitations and Laches 

Appellee pleads in his Motion to Dismiss Appeal that 
the suit below was instituted more than three years after 
the cause of action accrued (Memorandum of Points and 
Authorities in Support of Motion to Dismiss, Page 2, 
paragraph 1.) This defense does not appear to have 
been raised in the pleadings in the Court below, but was 
argued at the hearing on the Motion for Summary Judg¬ 
ment. 
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The property was wrongfully sold in March, 1946, but 
“no limitation commences to run against any demand 
until the obligation or demand is due and payable, in the 
sense that it is defined sufficiently to be capable of en¬ 
forcement”. Vol. 34, American Jurisprudence, p. 93, 
para. 113. The sale was not finally consummated until 
October 1947; the deed could not be recorded and the ap¬ 
pellant occupied the premises and had a defense to evic¬ 
tion until that date. The suit was filed in the U. S. 
District Court for the District of Columbia Nov. 2, 1949— 
well within the three-year period. Paragraph 237, page 
194 of the same volume reads as follovrs: 

It is well settled that the running of the Statute 
of Limitations against a cause of action is inter¬ 
rupted by the commencement of suit on that cause 
of action, and it is frequently held, sometimes by 
virtue of express statutory provision, that during 
the pendency of the restraint, incident to other legal 
proceedings which are of such a character that the 
law forbids one of the parties to exercise a legal 
remedy against another, the running of the Statute 
of Limitations is postponed, or if it has commenced 
to run, is suspended. 

The above provision is followed in the District of 
Columbia Code, Ch. 2, Title 12, Sec. 206. Furthermore, 
the statutory period for the recovery of land, 15 years, 
D. C. Code Chapter 2, Title 12, Section 201, could govern 
in this case, since redemption of the real estate was 
prevented by appellee’s wrongful sale, appellant is suing 
for redemption of money representing the land. (Mooney 
v. Byrne, 163 N. Y. 86). 

Laches: 

After final decision by the Supreme Court of Appeals, 
Richmond, Ya., Oct. 9, 1947. appellant immediately con¬ 
sulted legal advice regarding filing suit in the U. S. 
District Court for the District of Columbia, as can be 
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shown by copies of correspondence, which was done as 
expeditiously as possible by competent, busy counsel, and 
there was no undue delay working an injustice to the 
other party. 

3. .Relationship of the Parties 

A material issue in this case is the relationship of the 
parties. That a trust was created by appellee’s “paper 
writing” daced April 10, 1940 (App. p. 4), and existed 
until the execution of the Agreement dated June 28, 1945, 
is conceded by his counsel in his brief opposing allowance 
of the appeal filed in the Supreme Court of Appeals of 
Virginia, quoted as follows: “There is no doubt that 
this memorandum in writing constitutes an express trust.” 
However, appellee, in his answer to the complaint filed in 
the court below, denies that a trust ever existed because 
“the paper writing of Apr. 10, 1940 is not based on any 
valuable consideration, has no force and effect and is a 
nullity.” (App. page 5). This is an admission that ap¬ 
pellee was not acting in good faith when he wrote it and 
that its purpose was to mislead and deceive the Nicol 
sisters. It is conceded that the last sentence of the letter 
is a nullity. 

Voluntary trusts need no consideration where all 
the other elements of the trust are present. (Dye 
v. Dye, 39 S. E. 2d.) 

The contract dated June 2S, 1945, (App. pages 49, 50, 
51), in the second, third and fourth clauses, provides for 
sale to tho Nicol sisters at a price equal to the expendi¬ 
tures of appellee and occupancy for one year from June 
28, 1945—to July 1, 1946. Tn Subdivision 1 of clause 5, 
the time of occupancy to July 1, 1946, is modified to read, 
“or until a sale of said property shall be affected, which¬ 
ever event shall first occur.” And in Subdivision 3 of 
clause 5 permission of the owner and any prospective 
purchasers to view said premises at all reasonable times 
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is reserved. These provisions have been construed by 
opponents to confer the right on appellee to sell to a 
third party without any specification of the mi nimum 
price at which he could sell, whereas the tenor of the 
correspondence preliminary to the contract, is that every¬ 
thing should be done to the satisfaction of the Nicol sis¬ 
ters, Tr. Exhibit “G”, page 17, (App. pages 24-25). On 
September 18, 1945, appellant pursuant to the provision 
to sell back to them, wrote a letter to appellee, of which 
a copy is attached to the affidavit filed May 16, 1951, in 
the court below, offering to purchase the property and 
requesting a statement of his expenditures, which was 
not answered in writing, but through telephone calls ap¬ 
pellant was led to believe the papers to transfer the prop¬ 
erty back to them were being prepared, while during this 
time the indications are that the sale to John T. Martyn, 
Jr. was being negotiated, at a price less than it was 
being offered for sale in 1942. Copy of letter dated 
Apr. 17, 1942 to Beal Estate Operator George M. Rey¬ 
nolds confirms that the minimum price asked was $40,000. 

Army and Navy Club, 

Washington, D. C. 

April 17, 1942. 

Mr. George M. Reynolds, 

624 King Street, 

Alexandria, Virginia. 

Dear Mr. Reynolds: 

This is to cancel our previous correspondence. 

This is now to inform you that I will not consider 
less than $40,000 for the property known as the 
Nicol property at 316 North Washington Street, Alex¬ 
andria, Virginia. 

This letter will also confirm the fact that you are 
still my sole agent. 

Very truly yours, 

Frederick E. Johnston 
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The ambiguous, contradictory contract of June 28, 1945, 
should be construed in favor of appellant: 

A court in construing an agreement whose language 
leaves in doubt its meaning, in order to ascertain the 
intention of the parties, should regard the occasion 
which gave rise to the contract, the obvious design 
of the parties, and the objects to be obtained, as well 
as the language of the instrument itself, and give 
the instrument that construction which will effectuate 
the real intent and meaning of the parties. Southern 
Railway Co. vs. Franklin & P. R. Co., 32 S.E. 485; 
96 Va. 693. 

Where a contract will admit of two constructions 
either of wdiich is reasonable, the one most favorable 
to the grantee must be adopted on the principle that 
a man’s grant shall be construed more strongly 
against himself. Nicholas v. Love, 39 App. D. C. 343. 

Any ambiguity in contract should be construed as 
against the party who draws it. Simpson Bros. v. 
District of Columbia, 73 Fed. Supp. 858. Affirmed 
85 U. S. App. D. C. 275. 

The averment that the monthly payments of $142 under 
the terms of the June 28, 1945 agreement were in ar¬ 
rears and constituted a breach (App. p. 4, 19) is ques¬ 
tionable when read with the following copy of a letter: 

316 N. Washington St. 

Alexandria, Va. 

Nov. 6, 1945 


Dear Col. Johnston: 

This letter is to answer Mr. Colasanto’s letter to 
Mr. R. H. Yeatman, Jr. of Oct. 19, 1945. 

We will not make any more payments at the bank 
to your account until we have a conference with you 
in regard to the repairs we have put on the house. 
I have the receipts for you. I must talk to you in 
person, I cannot talk to Mr. Colasanto. I have been 
to his office several times, he is always very rude. 
We have been the victims of his dishonesty for the 
past six years. 
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We put a new roof on the kitchen, had two coats 
of paint put on the dining room roof, new floor put 
on side porch, two rooms papered and painted and 
are waiting for the lumber company to get some 
lumber in to finish the rest of the porch. 

Please arrange to see me at your earliest conveni¬ 
ence to talk matters over. 

Sincerely yours, 

Julia C. Nicol 

The following is a copy of the letter of Oct 19, 1945, 
to which reference is made: 

Mr. R. II. Yeatman, Jr. ; 

I have just had a communication from Colonel 
Johnson relative to the payments of $142.-; every 
month which were to be made by your clients, be¬ 
ginning on the first of July, 1945. Colonel Johnston 
informed me that up until the present time they have 
made one payment or $120 to the bank and therefore 
are in arrears $22 for the month of July, and $142 
each for the months of August, September and Oc¬ 
tober. Will you kindly communicate with them and 
tell them that these payments must be brought up 
to date in order for them to remain in the premises. 

Colonel Johnson also informed me that Miss Julia 
Nicol had talked to him several days ago and in¬ 
formed him that they had been making some repairs 
to the property and that she intended to deduct the 
repair costs from the $142 monthly payments. I do 
not know what these repairs are, and 'would like to 
have the receipts for same, and would like for you 
to advise your clients that in the future no repairs 
are to be made without first obtaining the consent of 
either Colonel Johnston or me. 

Trusting to her from you without delay, I remain, 

(Signed) J. N. Colasanto. 

The contract specifies that the property be kept in “good 
repaid”; the letter of Julia Nicol dated Nov. 6, 1945 dis¬ 
closes that expenditures for improvements were made 
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which wouid be capital expenditures instead of expense, 
increased the value of the property, and would be charge¬ 
able to owner. 

Occupation of the premises for one year from June 
28, 1945, or to July 1, 1946, promised in the 4th clause 
of the contract, was breached by the contract of sale to 
Gilliam, Trustee, January 29, 1946. The price of $27,500 
was very much less than the offer of the late Mr. Rosen¬ 
berg, $50,000, at about the same time. Appellee’s accu¬ 
sations that the Nicol sisters refused him admittance to 
the property, and that prospects for the sale were not 
allowed to inspect the property are denied by appellant, 
who has no recollection that he or prospective purchasers 
ever asked to inspect it. On the contrary, there are indi¬ 
cations that appellee was duped by the undisclosed prin¬ 
cipal to sell to him at a sacrifice so he could re-sell at a 
handsome profit. 

On May 15, 1945, appellee wrote his counsel, J. N. 
Colasanta, “I wish to emphasize that the Agreement is 
not to be a lien for rental payments, but a permission 
to occupy the premises for one year under definite con¬ 
ditions, one of which is sale to the Nicol sisters or other¬ 
wise to their satisfaction.” (App. p. 24) But in the 
transcript of testimony taken in the Corporation Court 
of the City of Alexandria, Exhibit “G”, page 18 (App. 
p. 25), he answered a question by Mr. Phillips, the 
opposing counsel, “Was it not your intention that there 
should not be a sale of this property without these 
parties agreeing, or unless it was satisfactory to them?” 
Answer—“No, I told them verbally, if it was not in 
there, that T had to close it up that year, that I could 
not carry it on any longer, and that we had to come to 
a settlement.” This is contradictory to his agreement 
dated July 25, 1945, reading as follows: (App. p. 47). 

I, Frederick E. Johnston, promise not to sell the 
property located in the City of Alexandria, Va. 
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known ^ as 316 N. Washington Street, Alexandria, 
Va., which I now hold title to, unless the sale price 
meets with the approval of the Nicol sisters. 

S/d Frederick E. Johnston 

This addition to the contract corrected the obviously un¬ 
fair omission of any price at which he would be allowed 
to sell, and was executed before it could be said that 
there had been a breach of the contract. There is author¬ 
ity for its admission in American Jurisprudence, V. 3, 
Page 983, paragraph 405: 

The parties to any contract, while it remains execu¬ 
tory, and before a breach occurs, may by a later 
agreement rescind it, alter or modify it in any re¬ 
spect, add to or replace it by a substitute. 

In Teal v. Bilby, 123 U. S. 572, it is stated that 

Any executory contract which is bilateral in its ad¬ 
vantages and obligations given and assumed may at 
any time after it has been made and before a breach 
thereof has occurred, be changed or modified in one 
or more of its details by a new agreement also 
bilateral by the mutual consent of the parties with¬ 
out any other consideration. 

Sasso v. K. G. & G. Realty & Construction Co., 98 Conn. 
571 

An executory bilateral written contract may be 
varied by a subsequent oral agreement between the 

parties. 

4. It Is An Established Doctrine That a Deed, Absolute 
in Form, is a Mortgage When it is Executed as Se¬ 
curity for a Debt, and that an Equity of Redemption 
is Inseparable Connected With a Mortgage. (Peugh v. 
Davis , 96 U. S. 332). (24 L. Ed. 775.) 
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which would be capital expenditures instead of expense, 
increased the value of the property, and would be charge¬ 
able to owner. 

Occupation of the premises for one year from June 
28, 1945, or to July 1, 1946, promised in the 4th clause 
of the contract, was breached by the contract of sale to 
Gilliam, Trustee, January 29, 1946. The price of $27,500 
was very much less than the offer of the late Mr. Rosen¬ 
berg, $50,000, at about the same time. Appellee’s accu¬ 
sations that the Nicol sisters refused him admittance to 
the property, and that prospects for the sale were not 
allowed to mspect the property are denied by appellant, 
who has no recollection that he or prospective purchasers 
ever asked to inspect it. On the contrary, there are indi¬ 
cations that appellee was duped by the undisclosed prin¬ 
cipal to sell to him at a sacrifice so he could re-sell at a 
handsome profit. 

On May 15, 1945, appellee wrote his counsel, J. N. 
Colasanta, “I wish to emphasize that the Agreement is 
not to be a lien for rental payments, but a permission 
to occupy the premises for one year under definite con¬ 
ditions, one of which is sale to the Nicol sisters or other¬ 
wise to their satisfaction.” (App. p. 24) But in the 
transcript of testimony taken in the Corporation Court 
of the City of Alexandria, Exhibit “G”, page 18 (App. 
p. 25), he answered a question by Mr. Phillips, the 
opposing counsel, “Was it not your intention that there 
should not be a sale of this property without these 
parties agreeing, or unless it was satisfactory to them?” 
Answer—“No, I told them verbally, if it was not in 
there, that f had to close it up that year, that I could 
not carry it on any longer, and that we had to come to 
a settlement.” This is contradictory to his agreement 
dated July 25, 1945, reading as follows: (App. p. 47). 

I, Frederick E. Johnston, promise not to sell the 
property located in the City of Alexandria, Va. 
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known as 316 N. Washington Street, Alexandria, 
Va., which I now hold title to, unless the sale price 
meets with the approval of the Nicol sisters. 

S/d Frederick E. Johnston 

This addition to the contract corrected the obviously un¬ 
fair omission of any price at which he would be allowed 
to sell, and was executed before it could be said that 
there had been a breach of the contract. There is author¬ 
ity for its admission in American Jurisprudence, V. 3, 
Page 983, paragraph 405: 

The parties to any contract, while it remains execu¬ 
tory, and before a breach occurs, may by a later 
agreement rescind it, alter or modify it in any re¬ 
spect, add to or replace it by a substitute. 

In Teal v. Bilby, 123 U. S. 572, it is stated that 

Any executory contract which is bilateral in its ad¬ 
vantages and obligations given and assumed may at 
any time after it has been made and before a breach 
thereof has occurred, be changed or modified in one 
or more of its details by a new agreement also 
bilateral by the mutual consent of the parties with¬ 
out any other consideration. 

Sasso v. K. G. & G. Realty & Construction Co., 98 Conn. 

me 0*1 

D/1 


An executory bilateral written contract may be 
varied by a subsequent oral agreement between the 

parties. 

4. It Is An Established Doctrine That a Deed, Absolute 
in Form, is a Mortgage When it is Executed as Se¬ 
curity for a Debt, and that an Equity of Redemption 
is Inseparable Connected With a Mortgage. (Peuyh v. 
Davis, 96 U. S. 332). (24 L. Ed. 775.) 
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There was a pre-existing debt for loans when the 
property was acquired by appellee on May 23, 1940, as 
follows: 


Dec. 14, 1939, to Julia C. Nicol $600 

Dec. 21, 1939, to Julia C. Nicol 100 

Feb. 13, 1940, to Frances N. McKone 300 

Apr. 4, 1940, to Julia C. Nicol 500 

Apr. 4, 1940, to Frances N. McKone 1050 


Total $2550 


A deed absolute in form, when it is executed as 
security for a loan of money, is treated as a mort¬ 
gage. 

Hughes v. Edwards, 6 L. Ed. 142 
Russell v. Southard, 13 L. Ed. 927 
Pierce v. Robinson, 13 Cal. 116. 

The right to redeem is an essential part of a 
mortgage. No form of covenant has yet been de¬ 
vised that will cut off the right of a mortgagor to 
redeem. (Jones, Mortg. P. 1039). 

If a freehold estate be held by way of mortgage 
for a debt, then it mav be laid down as an invariable 
rule that the creditor must first obtain a decree for 
a sale under a bill of foreclosure. There never was 
an instance in which the creditor, holding land in 
pledge, was allowed to sell at his own wall and pleas¬ 
ure. It would open the door to the most shameful 
imposition and abuse. 

(Hart v. Ten Eyck, 2 Johns. Ch. 62, 100.) 

Even an express stipulation not to redeem does 
not prevent redemption, because the right is created 
by law. For the same reason an express power to 
sell at private sale after default is of no effect. 

A mortgagor may treat the value of land sold to 
an innocent purchaser for value, measured in money 
presumed to be in the hands of the mortgagee, as 
land, and enforce the right of redemption accord¬ 
ingly. 

The wrongdoer cannot escape by offering to pay 
what he received on selling the lands, but must pay 
the value at the time of the trial. Moonev v. Bvrne, 
163 N. Y. 86; 57 N. E. 163. 
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Cases to the same effect could be multiplied. The law 
as promulgated in the cases cited is clearly applicable 
to the facts as unfolded in the instant case. Even with¬ 
out the breach of appellee’s promise not to sell without 
the approval of appellant, he had no right to sell except 
under foreclosure by a Court of Equity. 

CONCLUSION 

The Court below in deciding the case on a question of 
“res adjudicata” relied on the pleadings and argument 
in the Virginia Courts. 

The appellant urges: 

1. Notwithstanding the assertion of appellee’s counsel 

that nothing not previously before the courts had been 
introduced in the Court below, it is respectfully sub¬ 
mitted that only two exhibits for defendant were ad¬ 
mitted in evidence: Exhibit No. I, copy of letter ad¬ 
dressed to J. N. Colasanta by F. E. Johnston dated May 
15, 1945; (App. p. 24) and Exhibit No. II, copy ; of the 
sales contract to Luther A. Gilliam, Trustee, dated Jan¬ 
uary 29, 1946. The competent evidence of the promise 
not to sell without the approval of the Nicol sisters, 
dated July 25, 1945 (he wa< obligated not to do so by 
his oral promise, also), and the offer of Mary L: Nicol 
to reimburse him for his expenditures and have the 
property transferred back in the Nicol name, dated Sep¬ 
tember 18, 1946 (App. p. 44, 45), were ignored in the 
Court below. I 

2. The decision in the Virginia courts was that ap¬ 
pellee had i right to sell the property, but nothing was 
adjudicated as to the minimum price at which he had 
the right to sell. Surely that is a most important issue 
in any sale. There are circumstances tending to sup¬ 
port that the value of +he property at the time of the 




30 


sale to Luther A. Gilliam as trustee was greatly in ex¬ 
cess of the amount of the selling price. Appellee admits 
that he knew nothing about the value of the property 
at the time he sold it; (App. p. 39). It was his duty 
to inform himself, in which event he would have realized 
that he could safely wait for a more advantageous sale. 

3. That appellee expended $26854.27 and received 
$26,125.00, “so there would be nothing due from com¬ 
plainant to defendant on an accounting” (App. p. 8, 15, 
16) is not supported by the available evidence and should 
be subjected to absolute proof. The settlement sheet 
might be of some assistance, but was never demanded. 
Davis-Ruffner Title Co., 123 S. Royal St., Alexandria, 
Va. refused inspection of it. 

4. Neither the Statute of Limitations nor Laches 
bars the appellant from relief. 

That the judgment of the Court below should be re¬ 
versed is 

Respectfully submitted, 

Jessie P. Graudy, 

Attorney for Appellant. 
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APPENDIX 

A* 

/ 

Know all men by these presents that we, Frederick 
E. Johnston as principal, and James N. Colasanta, as 
surety, are held and firmly bound unto Mary L* Nicol 
and Frances Nicol McKone in the just and full' atnount 
of $50, to the payment of which we bind ourselves, our 
heirs, executors and assigns, both jointly aaa severally, 
and we hereby waive the benefit of our homestead ex¬ 
emptions as to this obligation. 

JT 

Sealed with our seals and dated thjsi 15th day of June 
1946. f ** 

The condition of this obligation *s that ^whereas 

on the 14th day of June^-l^fiy a^judgme^'pth\ entered 
in the Civil & Polwgjpolrt Jor Cfy of Alexandria, 
Va. in favor tne Mary L. Nicql and 

Frances l55col Mcg^^pSa whereas the said Frederick 
E. Johnstcu^iaas indicated his intention of taking an 
appeal from the decision of the said Civil and Police 
Court Justice, 




IT 

M 


NOW, Therefore, if the said Frederick E. Johnston 
and James N. Colasanta or either of them pay costs 
which will be $tie at the time of the final disposition of 
this cause in ; fhe Corporation Court of the City of Alex¬ 
andria, Va.,/or if the appeal be not perfected, then this 
bond to be annulled and void; otherwise to remain in 
full forehand effect. 

WITNESS the following signatures and seals this 15th 
day of June 1946. 

(Signed) Frederick E. Johnston, Principal 
” James N. Colasanta, Surety. 

Approved 18th day of June, 1946. 
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IN THE UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

jf 

Nicol v. Johnston, No. 11,171 

v 

AFFIDAVIT 

/ 

Mary L. Nicol, of 1632 P Street Northwest,, Washington, 
D. C., being first duly sworn, deposes and states that she 
is the appellant in the Civil Action No. 11,171 pending 
in the U. S. Court of Appeals for the District of Columbia 
Circuit; 

That her father, the late Charles Edgar Nicol, a 
lawyer, identified with important litigation in state 
and federal courts, Virginia, Was^ifeton, D. C. and 
Europe; President, Alexandria^ Va* National Bank; 
Member Virginia House of Jfce'|$pelent^t£es six years; 
judge of the Circuit Cousfc^f Vimhfca; trustee, Rich¬ 
mond College, EasteErUCoileg^^a. 

(Who Was Wh^iir^une^ica, Vol. E-663, W-55.) 

died intestate in'^^4. H^el?an estate consisting of per¬ 
sonal propef^and i^i^estate. All of the personal prop¬ 
erty wa^feivide^fid her stepmother received her share. 
She shared dually in/the proceeds from the sale of the 
real estat^old instead of receiving dower. In the settle¬ 
ment of the estate,,.a loan secured by a mortgage on the 
home at 316 N. Washington Street, Alexandria, Va. was 
obtained to pay jthe shares of two of the co-heirs in cash. 

t 

That her sisters, the late Julia C. Nicol and Frances 
Nicol McKone, went to Judge William P. Woolls, judge of 
the Corporation Court of the City of Alexandria, Va., 
and asked him if he knew anywhere that they could get a 
loan on the property. He offered to arrange the loan for 
them, and the matter was placed in his hands. He directed 
the entire loan of $13,000 or $13,500; he engaged Thomas 
R. Dyson, an attorney of Alexandria, Va., to draw up 
the papers. It was never known who actually loaned the 
money, but it was believed that an organization which at 
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that time owned the adjoining properties, Nos. 306 and 
318 North Washington Street (316 property being in the 
middle of the block) and which it was rumored was plan* 
ning to use the entire block to build a philanthropic; foxm- 
dation, were the mortgagees. Judge Woolls, who presided 
at the trial of Colonel Johnston’s Motion for a Declaratory 
Judgment construing the contract dated June 28, 1945, 
was known to be sympathetic with the said organization, 
the mortgagees—it was believed—and no doubt it would 
have suited the purposes of owning the whole block to have 
foreclosed the mortgage by default. The contemplated 
project was never consummated and the property, Nos. 
306 and 318, passed into other hands. The loajgwas paid 
off by a loan of $13,000 (No. 77-8557, dated^Sept. 16, 1938) 
from Perpetual Building Associatifm^wSbhin^V, D. C. 

Towards the end of the yea^^39 aff^Ps'stepmother, 
the late Florence de C-Njcc^brought*suit through Mr. J. 
Randall Caton, Jnisrp>r dow^t. Judge Woolls appointed 
Mr. James N^^oI&mnto,^p^torney in an adjoining office, 
as commissioner in hfcV'suit. His commissioner’s reports 
were incorrect unsatisfactory; they invariably had to 
be revised and re-written. He would become angry and 
embittered when his-attention was called to his errors. It 
was impossible to discuss anything with him in a logical 
way—he was temperamental and unreasonable, and he be¬ 
came unfriendly and antagonistic to them. 


The stepmother’s partition suit was granted and sale of 
the home under court order was pending at the time 
Colonel Johnston, through a classmate of his at West 
Point—a distant relative of the Nicol family—made the 
acquaintance of the Nicol sisters. His first voluntary offer 
was to buy the stepmother’s dower rights, but owing to 
the reluctance of the attorneys to set a price on the dower 
he decided to acquire the property in his own name. He 
paid $4000 cash and assumed the first mortgage of $12000 
at the Perpetual Building Association, Washington, D. C. 
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/ 

It could have been sold for at least $30,000 at the time 
he acquired it—May 23, 1940. Affiant and her sisters, 
however, believed they were protected against loss by the 
promise in writing dated April 10, 1940. 

After the transfer to him, he continued his friendly 
relations, and frequently gave advice to keep the prop¬ 
erty in good repair and improve it instead of making 
payments on their indebtedness to him. 


The late George M. Reynolds, a real estate dealer in 
Alexandria, was urging the late Julia C. Nicol to let him 
sell the property at 316 N. Washington Street, gating 
he could get a top price for it. She discussed^™ offer 
with Colonel Johnston, and he listed it with^Mr. Re^a^lds 
for sale—at not less than $40,000 as jdlqwn in. tM' brief 
filed by affiant’s attorney. /'* . ' 


In January, 1944, saying^nothing to*''the Nicol sisters, 
he paid off the first nmrf^age at Jtke Perpetual Building 
Association, of wljictfjfchey re informed wdien one of 
the sisters went^ the ffjVpetual to make the periodic 
payment. 

v 

Some time thereafter, Colonel Johnston employed Mr. 
Colasanta as liaison officer in managing the property. Mr. 
Colasanta prepared the contract dated June 28, 1945. 
Affiant and her sister, the late Julia C. Nicol, with the 
usual “hindsight better than foresight”, realized that the 
contract did not put any restriction on the price at which 
Colonel Johnston could sell; they got from him his prom¬ 
ise—oral and written—that he would let them know of 


any contemplated sale, submit the selling price to them, 
and not sell without their approval. On the contrary he 
made the contract of sale stealthily, conniving in the 
myth of “trustee and undisclosed principal” by naming 
Luther A. Gilliam, an employee of Graham & Ogden, as 
vendee to protect Mr. Martvn, the cestui que trust, the 
Nicol sisters’ agent on whom they were relying to make 
an advantageous sale for them. 
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John Turner Martyn, Jr., 406 High Street, Alexandria, 
Va., a real estate agent associated with Graham & Ogden, 
Realtors, King Street, Alexandria, Va., was negotiating 
the sale of the adjoining properties, Nos. 306 and 318 
N. Washington St., N. W., with a buyer who was planning 
to utilize the entire block by putting up a modern apart¬ 
ment building, and needed 316 N. Washington Street to 
accomplish it. Mr. Martvn, who at that time did not 
know of Colonel Johnston’s interest in the Nicol prop¬ 
erty, contacted affiant’s sister, the late Julia C. Nicol, 
stating that he could get $50,000 or $60$4o, and she au¬ 
thorized him to sell it. A few.-davs^jerOiediscussed the 
project with affiant, who agref^^rim her%^?ter. He told 
affiant that his buyer wa^^p^ous A4}Jiave the property 
turned over to him, arf^that he^hao"assured him that the 
deed would Ire fd^t£eoraiij£ l*h a few days. Mr. Martvn 
did not eonktf^them but in chance encounters with 

him he \^tld sa^lSt the deal was coming along just fine. 

* 0 

Persiste^V^umors that their home had been sold—-one 
evening in a boarding house patronized by affiant there 
was great excitement over an apartment house that was 
to be built in the 300 block of N. Washington Street; 
friends would accost her and her sister congratulating 
them on obtaining such an enormous price for their home, 
to which they would reply that they did not know of it, 
that Mr. Martvn was their agent for its sale—prompted 
them to go to the office of Graham & Ogden and make 
inquiries. Mr. Martvn was not in. Miss Eleanor Nugent, 
President of the Corporation, seemed embarrassed. She 
said, in a frightened voice, “Yes, I think it has been sold.” 
Later developments, that Mr. Martvn had not closed the 
sale to the $50,000 buyer, although he was awaiting the 
deed to the property, and that Mr. Martvn was the un¬ 
disclosed principal in the sale to Luther A. Gilliam, 
Trustee (which was not definitely known until the sale in 
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August 1951 to John Loughran) should be conclusively 
convincing to the most trustful that when Mr. Martyn 
learned (not improbably through Mr. Colasanta) that 
Colonel Johnston held the legal title, he postponed the 
sale to the $50,000 buyer for the purpose of acquiring it 
cheap from Colonel Johnston and himself make the profit, 
perhaps sharing it with his informer. 

During this period the Nicol sisters were /being advised 
by both Colonel Johnston and Mr. Colasanta to put re¬ 
pairs and improvements on the home, instead of paying 
on the indebtedness, and save to buy it back. Two days 
before the receipt of letters by affiant and Frances 

Nicol McKone, of which the following a c^oy, Mr. 
Colasanta told affiant that the deed to the^was pre¬ 
pared awaiting the brother-in-law^ return 1 for signature: 

JAMES Nip. COL^SANTO 

'^5&xaud£ia, Va., Jan. 26, 1946. 

Miss Mary;L. ^icoWV' 

316 N. WphingttfD? St. 

Alexandria^ 

Dear Miss Nicol: 


You are hereby notified that you are in arrears in 
payments to the extent of $807.00, in violation of your 
agreement with Frederick E. Johnston, entered into 
in June of last year, covering occupancy of 316 N. 
Washington Street, this city. 

According to the terms of your agreement you were 
to pay $142.00 per month. To date you have paid a 
total of $187.00, leaving the above mentioned balance. 

The agreement provides that you are to vacate said 
premises within one month from the date of a request 
to do so, in the event you have not made your monthly 
payments. 

You are, therefore, hereby notified to vacate said 
premises on or before March 1, 1946. 

Very truly yours, 

(Signed) J. N. Colasanto. 
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When it became known that the property had been sold, 
at the advice of counsel, the contract dated June 28,1945 
was recorded. Mr. Colasanto retaliated by filing a writ 
of unlawful detainer, under the National Housing- Act, in 
the Civil & Police Court. As stated heretofore^ffhe prop¬ 
erty was not subject to rent control. When the case was 
decided against them, Mr. Colasanto was ..overheard to 
say, “We will appeal! We will appeal! and ’Colonel John¬ 
ston to repiv, “Let them have the propertv^Mo"5?H want 

it-” c ^ 

By this time Mr. WajtfyniJclieht ji'the Rosen¬ 

berg, whom affianl^jidmer fairly known for years, 
had learned ^^ColoneL^cEt&tonfs title. The evening of 
the day defen^gnfs nad won the suit in the Civil and 
Police Court he came to their home and was most anxious 

i 

to buy the property for $50,000, but his offer could not be 
accepted until the time allbwed for appeal had expired. 
Mr. Rosenberg stated that Mr. Martyn had tricked him 
by not informing him of Colonel Johnston’s title, that had 
he known of it he would have contacted Colonel Johnston. 
Mr. Martyn had consistently told Mr. Rosenberg that he 
was acting for the/Nicol sisters, he said, and remarked, 
“I did not Ihink Jack would do that to me.” When appeal 
to the Corporation Court for the City of Alexandria, Va. 
was filed, affiant and her sisters were deprived of this 
opportunity to make an advantageous sale. The indica¬ 
tions were that both Mr. Luther A. Gilliam, Trustee, and 
Mr. John T. Martyn, Undisclosed Principal, tried to evade 
publicity by denying ownership or any knowledge of the 
Nicol property. 

Numerous passages in the pleadings and transcript of 
testimony in the Corporation Court for the City of Alex¬ 
andria, Va. allege irresponsibility and indigence on the 
part of the Nicol sisters. This is controverted by the fact 
that during these years affiant was employed by the U. S. 
Maritime Commission (now Maritime Administration un- 



der Commerce Department), Washington, D. C. She can 
prove by co-workers that Colonel Johnston made frequent / 
telephone calls to her, that she would leave the room to 
call him hack from a booth. His calls were amicable. His 
statement that he was ignored after his “largesses” is 
untrue. The late Julia C. Nicol was employed in the IT. S. 
Navv Tributarv Plant in Alexandria: Frances Nicol Me- 

• • ' y 

Kone—a trained, registered nurse—was working in New 
York and Maryland, consecutively, her husband was in the 
Army and she was drawir^an^llotment from him. 

With regard to his aceus^tidgjs of delinquency, he re¬ 
fused to accept payments, siting'the money could be used 
to better advantage making repays and improvements, as 
previously stated herein. fallowing letter is one in¬ 
stance of his returning the pavm^ts: 

RUDOLPH A- BATMAN, JR. 


Munse>^ld5i 
Washinf|iflpn,9D. C. 


'Jfebruarv 10, 1946. 

Mrs. Frances Nicol McTCo® k 
1242 19th Street N. W. £ 

Washington, D. C. - 


Dear Mrs. McKone: 


As requested I enclose $50.00 money order No. 
7595S9 to order of Col. Johnston and also my check 
to your order in the amount of $20.00. 

Very truly yours, 

S/d R. H. Yeatman, Jr. 


RHY jr:b 
Enclosures 



Another instance is the check for $850, signed by the late 
Julia C. Nicol, payable to him, which J^lnever presented 
to the bank for payment. 

DISTRICrw CDLUMJWA, S.S. 


DISTRICrtDF CDLUMBfA, S.S. 

flV r >wf>i'jrt of cm 1{ 1 . 

Subscribed and s^orn to before me, a notary public, 

this 7 th day ofAfml, 1952. 

/s/ Miriam Kerley 
My commission expires 4/15/52. 
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1 Filed Nov 4 1949 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

MARY L. N1COL 
1632 P St, N. W. 

Washington, D. C. 

and 

FRANCES NICOL McKONE 
Apt. 8 Carnegie Hall 
57th and 7th Avenue, 

New York, N. Y. 

Plaintiffs 

vs. 

FREDERICK E. JOHNSTON, 

Army and Navy Club, 

Washington, D. C. 

Defendant. 

No. 4732-’49 

Complaint for Damages on Account 
of Wrongful Sale of Real Estate 

Plaintiffs for cause of action against defendant says: 

1. That thev are citizens of the United States and 
residents of the above addresses temporarily. 

2. That defendant is a citizen of the LYiited States 
and a resident of the District of Columbia. 

3. For cause of action the plaintiffs say that on April 
10, 1940 defendant was a holder of title in trust for the 
benefit of plaintiffs to premises at 316 North Washington 
Street, Alexandria, Virginia, same being a large resi¬ 
dence located on a very valuable and desirable tract of 
real estate in the City of Alexandria, being the former 



home of plaintiffs and their deceased father. That said 
property was in the name of said defendant, to be held 
in trust only, and not for the benefit of the defendant 
but for the protection and for safeguarding the rights 
of plaintiffs, said conditions being stated in an instru¬ 
ment dated April 10, 1940, duly executed by the de¬ 
fendant as per the terms of Exhibit A hereto attached 
and made a part by reference. 

2 Notwithstanding the agreement aforesaid, and in 

violation of the rights of plaintiffs, said defendant 
wastefullv and recklessly and in direct violation of said 
agreement with said plaintiffs, recently sold said premises 
and conveyed the same to a third party who now holds 
the same and denies all right or interest therein to plain¬ 
tiffs, depriving plaintiffs of the use or possession thereof 
and the opportunity to occupy or sell or control the same. 
That as plaintiffs are informed and believed, said prop¬ 
erty was so sold by the defendant to one Luther A. Gillian, 
alleging acting as trustee for an undisclosed principal 
and conveyed the same to said Gillian by deed recorded 
December 10, 1947 in Deed Book 257 at pages 56 et seq. 
in the Alexandria Clerk’s Office, Alexandria, Virginia, 
and that said Gillian as an alleged trustee is now in 
possession and control of said premises and claiming 
title thereto, and that his said claim of title has Resulted 
in the loss of said property to plaintiffs, and has de¬ 
prived the plaintiffs of their legal title thereto, and that 
by reason of said acts of said defendant and his grantee, 
plaintiffs have been deprived of their said property of 
a value of $60,000 and that said deprivation has resulted 
in a net loss or damage to plaintiffs in the sum of $30,000, 
the value of plaintiffs’ equity over and above alb obliga¬ 
tions against said property, including costs in favor of 
the plaintiff at the time said property was sold by the 
defendant. 
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WHEREFORE, plaintiffs pray that they recover 
judgment against the defendant in the sum of $30,000 
and the costs of this action. 

/s/ Mary L. Nieol 

/s/ Frances Nicol McKone 

• • • • 

3 Filed Nov 4 1949 Harry M. Hull, Clerk 

Exhibit A 

I promise to take over the title to the property at 316 
North Washington Street, Alexandria, Virginia, from the 
three Nicol sisters, in my name for one reason only, and 
that is to hold it for them and protect them from losing 
their home. I promise to return it to them as soon as 
they are able to pay me what I put in it. I do not wish 
any profit from it. In the event I should die before the 
title has been transferred back to the Nicol sisters, I shall 
put in my will that the property at 316 North Washington 
Street goes to the Nicol sisters so it will not be tied up 
in any way. 

Sgd/ Frederick E. Johnston 

• • • • 

4 Filed Nov 25 1949 Harry M. Hull, Clerk 

Answer of Frederick E. Johnston 

For an answer to the complaint filed herein the de¬ 
fendant states as follows: 


I. 

The plaintiff fails to state a claim upon which relief 
can be granted. 


n. 

This defendant admits the allegations of paragraphs 
1 and 2 of the complaint and he denies each and every 
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other allegation of the complaint. In relation to the 
premises, this defendant avers that he bought the prop¬ 
erty at 316 North Washington Street, Alexandria, Vir¬ 
ginia, under order of Court, without any restrictions or 
limitations whatever, and he denies that he bought the 
said property for the benefit of the plaintiffs herein. He 
admits that he has sold the said premises, and avers that 
the plaintiffs were thereafter dispossessed from the said 
premises by order of Court having competent juris- 
5 diction. This defendant denies that he has made 
any profit on the said premises and he denies that 
the plaintiffs have lost anything or have been damaged 
as by them alleged, and he avers that in the litigation 
referred to in paragraph III hereof, it was judicially de¬ 
termined, after a complete accounting, that the price 
received by the defendant for said property was less 
than the cost thereof to him, and the defendant sustained 
a loss in the transaction. 

HI. | 

By way of further defense, this defendant avers that 
the paper waiting of April 10, 1940, attached to the com¬ 
plaint as Exhibit “A”, is not based upon any valuable 
consideration, has no force and effect, and is a nullity; 
that even if the said paper writing of April 10, 1940, 
had any force and effect, the plaintiffs breached the 
same and forfeited any rights which they might have had 
under the said paper writing; that on or about the 
28th day of June, 1945, the plaintiffs herein in writing 
released and abrogated any rights which they might have 
had under the said agreement and that on or about the 
said 28th day of June, 1945, the parties hereto entered 
into a purchase agreement with this defendant wdiereby 
they agreed to purchase from him the said property on 
certain terms and conditions; that they defaulted under 
the said agreement and failed to carry out the terms 
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thereof and thereby forefeited all the right, title and in¬ 
terest, if any they then had, in and to the said premises. 

IV. 

For further defense this defendant avers that the above 
captioned cause and the matter sued upon it res judicata 
between the parties hereto and every claim between the 
parties hereto of every nature and description, in and 
to the said property, including all rights and obli- 

6 gations arising out of the said paper writings of 
April 10, 1940 and June 28, 1945, was finally and 

completely adjudicated and determined against the plain¬ 
tiffs by the Corporation Court of the City of Alexandria, 
Virginia, by its final decree dated March 10, 1947, in a 
cause of action numbered 7316, and styled “Frederick 
E. Johnston, plaintiff, vs. Mary L. Nicol and Frances 
Nicol McKone”; that the plaintiffs herein entered an 
appeal to the Supreme Court of Appeals of the State of 
Virginia from the order of March 10, 1947, of the said 
Corporation Court of the City of Alexandria, and on the 
9th day of October, 1947, the said Supreme Court of 
Appeals of the State of Virginia rejected and refused 
the said appeal of the plaintiffs and confirmed the decree 
of the said Corporation Court. 

/s/ Godfrey L. Munter 
Godfrey L. Munter 

# # • • 

7 Filed Apr 16 1951 Harry M. Hull, Clerk 

Motion for Summary Judgment Under Rule 56. 

Comes no\v Frederick E. Johnston, the defendant 
herein, and respectfully moves the court for summary 
judgment in his favor, for the reason that all rights and 
obligations arising out of the controversy sued upon, and 
the paper writing of April 10, 1940, attached as an exhibit 



to the complaint, were finally and completely adjudicated 
and determined against the plaintiffs by the Corporation 
Court of the City of Alexandria, Virginia, in cause of 
action No. 7316, styled Frederick E. Johnston, plaintiff, 
vs. Mary L. Nicol and Frances Nicol McKone, as more 
fully appears from Paragraph 4 of the original answer 
filed herein. The following documents are filed in sup¬ 
port of this motion and are attached hereto. 

(a) Affidavit of Colonel Frederick E. Johnston, the 
defendant. 

(b) Certified photostatic copy, under the triple seal 
of the court, of the complaint filed in the Corporation 
Court of the City of Alexandria by Frederick E. John¬ 
ston, the defendant herein, against Mary L. Nicol and 
Frances Nicol McKone during the month of September, 

1946, said action being entitled “At Law Noi 3268”. 

8 (c) Certified photostatic copy, under the triple 

seal of the court, of the answer and cross-complaint 
filed in said case by the said Mary L. Nicol and Frances 
Nicol McKone. The attention of the court is especially 
directed to the second paragraph of the cross-complaint, 
reading as follows: 

“Second. That the cross-complainants were originally 
the owners of the said property and the said Frederick 
E. Johnston acquired title to the said property to hold 
in trust for the cross-complainants until they were in a 
position to reimburse him for his expenditures made in 
connection with the property.” 

The attention of the court is also directed to the perti¬ 
nent part of the prayers of the said cross-complaint, 
reading as follows: j 

“Wherefore, the premises considered, your cross-com¬ 
plainants pray that the said Frederick E. Johnstons. . . . 
be required to furnish to the cross-complainants an item- 



ized statement of his costs and advances made in connec¬ 
tion with the said property; that upon the payment of 
the said costs and advances to the said Frederick E. 
Johnston, that he be required to execute a general war¬ 
ranty deed, conveying the said property at 316 North 
Washington Street to the said cross-complainants; that 
they may have such other and further relief as this 
cause may require.” 

(d) Findings of fact, dated February 21, 1947, made 
by the Honorable William P. Woolls, Judge of the Cor¬ 
poration Court of Alexandria, Virginia, in said case. 

The attention of the court is especially directed to the 
last paragraph of the said findings, as follows: 

“Evidence shows that the complainant” (Frederick E. 
Johnston) “expended (with interest on his expenditures) 
$26,854.27, and received $26,125.00, so there would be 
nothing due from complainant to defendants on an 
accounting. ” 

(e) Certified photostatic copy under the triple seal of 
the court, of the final decree, dated March 10, 1947, in 
said cause. 

(f) Certified photostatic copy under the triple 
9 seal of the court of the decision of the Supreme 
Court of Appeals of the State of Virginia, dated 
October 9, 1947, rejecting the appeal of Mary L. Nicol 
and Frances Nicol McKone from the decision of Judge 
W^oolls, and affirming the decree of the said Corporation 
Court of Alexandria. 

(g) Transcript of all the testimony taken in the case 
of Frederick E. Johnston vs. Mary L. Nicol and Frances 
Nicol McKone in the Corporation Court of Alexandria, 
Virginia, starting on Wednesday, December 4, 1946, con¬ 
sisting altogether of 82 pages. 



The attention of the court is directed particularly to 
the following testimony appearing in the said transcript, 
pages 14, 15, and 16: 

“Q (By John Barton Phillips, Esq., Attorney for the 
Defendants Mary L. Nicol and Frances Nicol McKone, 
to Frederick E. Johnston, the witness on the stand) Did 
you take title to this property to secure your advances 
and to protect them? I 

• • • • 

A I had no obligation. 

* * • • 

Q Colonel Johnston, before you got the deed to this 
property, did you sign such a paper as this: ‘April 10, 
1940. I promise to take over the title to the property 
at 316 North Washington Street, Alexandria, Virginia, 
from the three Nicol sisters, in my name for one reason 
only, and that is to hold it for them and protect them 
from losing their home. I promise to return it to them 
as soon as they are able to pay me what I put in it. 
I do not wish any profit from it. In the event I should 
die before the title has been transferred back to the 
Nicol sisters, I shall put in my will that the property 
at 316 North Washington goes to the Nicol sisters so it 

will not be. tied up in any way.’ A Yes,that’s right, 
r 

Q You signed such a paper? A That was signed by 
me so that they would cooperate with me and knew that 
I would help them, but they never cooperated with me. 
I couldn’t do anything with them whatsoever. That was 
the whole trouble. Now, they didn’t ask for that. But 
I insisted upon their having that, because I wanted them 
to feel that I would help them if they cooperated. 
10 That was the whole idea. But basically, of course, 
it was to secure my $2500. But, as I have stated, 
that was what I was after. Naturally, when I discovered 
that they had used the money for something else, well, 
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I supposed that they needed it to live on, so I was con¬ 
siderate. I couldn’t say ‘Well, you shouldn’t have done 
so’ because they were hungry, perhaps. They needed 
the money and the girls have told me so themselves, that 
they needed the money. They had nothing to live on, so 
I wanted them to feel that if they cooperated with me 
T would cooperate with them, and I certainly have. 

Q You signed that paper and gave them that paper, 
did you not? A I certainly did. But they never cooper¬ 
ated with me.” 

The attention of the court is further directed to page 
66 of the transcript of the testimony, where the following 
question was asked of Colonel Johnston on recross¬ 
examination, and answer given by him: 

“Q Is there any writing that you have seen that in¬ 
dicates that you were going to claim interest? I refer 
you to one of April 10, already in evidence, in which you 
indicated that ‘I promise to return it to them as soon 
as they are able to pay me what I put in it. I do not 
wish any profit from it. In the event I die before the 
title has been transferred back to the Nicol sisters I shall 
put in my will that the property goes to the Nicol sisters 
as it will not be tied up in any way.’ 

You did not indicate any interest then, did you? A I 
do not consider that interest is profit in the ordinary 
sense of the word, in case you sell the property for a 
large price and gain proceeds from the sale. Interest 
is part of an ordinary business transaction. That is 
my conception of it.” 

/s/ Godfrey L. Munter 
Godfrev L. Munter 

• # • • 
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15 Filed Apr 16 1951 Harry M. Hull, Clerk 

i 

Affidavit of Colonel Frederick E. Johnston 
in Support of Motion for Summary Judgment. 

DISTRICT OF COLUMBIA, ss: 

I, Colonel Frederick E. Johnston, being first duly sworn 
on oath depose and say as follows: 

I am a retired colonel in the United States Army, a 
graduate of West Point, with the class of 1897, and I 
am now over 73 years of age. 

During the winter of 1939/40, I was importuned by a 
classmate of mine to see what I could do to relieve the 
distress of the Nicol sisters, who were living at 316 North 
Washington Street, Alexandria, Virginia, in property 
which was at that time subject to a partition suit, to 
which the Nicol sisters were parties. The property was 
about to be sold by order of court, and the Nicol sisters 
told me that they had no money to buy in the property 
and that if it was sold to outsiders they would be dis¬ 
possessed. They told me a most touching story about 
their novertv-stricken condition, and under the circum- 
stances I advanced to Frances Nicol McKone and Julia 
C. Nicol, during the month of December, 1939, and the 
months of January, February, March, and April, 1940, a 
total of about $2,726.00, either by cash or by checks. I 
lent them the money with the distinct understand- 

16 ing that it was to be used by them for the purpose 
of bidding in the property at the court sale. They 

also told me that within sixty to ninety days they ex¬ 
pected to be able to repay me what I had lent them and 
to this end Julia gave me a note dated March 29, 1940, 
for $500.00, and Frances gave me a note of $2,000.00, 
dated April 4, 1940, both notes being payable sixty days 
after date. I expected no profit in the transaction, I 
simply lent them the money, with interest at 6%, because 
I felt sorry for them, and I considered the property as 
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ample security. Under these circumstances I gave the 
Nicol sisters the memorandum dated April 10, 1940, at¬ 
tached to the original complaint herein. 

During the latter part of April or the first part of 
May, 1940, as the court sale became imminent, I learned 
from the Nicol sisters that they had used for other pur¬ 
poses the money I had given them to bid in the property, 
and that they did not have the money any more. 

I then agreed to bid in the property in my name, and 
on April 23, 1940, I deposited the sum of $2500.00 with 
the Clerk of the Alexandria Corporation Court, to cover 
the down payment on the sale, and on April 29, 1940, 
Frances, Julia, and Mary Nicol gave me their joint note 
for $2500.00, payable sixty days after date. Up to this 
point I had lent the sisters, or paid for them, the sum 
of $5220.00, and I had the three above mentioned notes, 
aggregating $5000.00. 

When I put up the last mentioned $2500.00 with the 
Clerk of the Court, it was with the promise on the part 
of the Nicol sisters that the property was put in my 
name for the three months only and that at the expira¬ 
tion of the three months they would pay me back the 
$5226.00 that I had advanced, with 6% interest, I would 
give them back their notes, and I would convey the title 
to the property to them. 

17 Shortly after the property was conveyed to me 
in the partition suit, the Nicol sisters assumed an 
attitude of total disinterestedness in the transaction. I 
tried from time to time to get them to carry out their 
agreement to pay me back my money, but during the years 
1940, 1941, 1942, 1943, and 1944, they did not pay me 
one penny, nor did they pay the taxes on the property, 
the interest on a $12,000 mortgage against the property 
with the Perpetual Building Association, nor the insur¬ 
ance, nor for any repairs, nor any other expenses in con- 
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nection with the property. During all these years, in 
order to protect my own advances to the Nicol sisters 
and the deposit with the Clerk of the Court, I was re¬ 
quired to expend an additional amount of approxi¬ 
mately $5,000.00. During all these years the Nicol sisters 
lived in the house and did not pay one penny on account 
of carrying charges, nor would they allowed anybody to 
get into the house to see what was going on. 

On account of this total lack of cooperation on the 
part of the Nicol sisters, it was necessary for me to em¬ 
ploy counsel in the year 1945, to see what could be done, 
and as a result of the services of my attorney, an agree¬ 
ment was finally entered into between myself and the said 
Nicol sisters, dated June 28, 1945. This agreement is 
attached to the original bill of complaint filed by me in 
the Corporation Court of Alexandria in Chancery Pro¬ 
ceeding No. 7316, and is attached as an exhibit to my 
motion for judgment. This agreement of June 28, 1945, 
took the place of all previous arrangements and agree¬ 
ments which I had with the Nicol sisters. A reference 
to said agreement indicates that the gist of it is that the 
Nicol sisters agreed to make certain payments to me, in 
return for which they were given the right to remain in 
the property until June 30, 1946, or the prior sale by 
me of the property. 

18 The Nicol sisters did not carry out the terms of 
their agreement of June 28, 1945, and they failed 
to make the payments specified therein, so in March, 
1946,1 sold the property to Luther A. Gilliam. 

At about the same time the Nicol sisters caused the 
agreement of June 28, 1945, to be recorded among the 
land records of the City of Alexandria and my sale to 
Gilliam became tied up on account of the recordation of 
the agreement. 



14 A 


Under these circumstances, I was compelled to file suit 
in September, 1946, in the Corporation Court of Alex¬ 
andria, to settle once and for all my rights and obligations 
with the Nicol sisters, and in the property at 316 North 
Washington Street. The Nicol sisters filed a cross-com¬ 
plaint against me claiming that 1 was holding the prop¬ 
erty for their benefit under the 1940 memorandum, and 
asking that I be compelled to convey the property to 
them. The complaint and cross-complaint in the said 
proceeding are also attached as exhibits to this motion. 

I testified very fully during the trial of the case before 
Judge Woolls, and so did Miss Mary L. Nicol. Both the 
1940 memorandum and the 1945 agreement were intro¬ 
duced in evidence and fully considered by the court. 

I rendered a full and complete accounting of all the 
monies that I had advanced, and the court examined my 
cancelled checks, receipts, and vouchers, and found that 
I had paid either to or for the Nicol sisters, and for the 
said property, the total sum of $26,854.27, and that I 
had received from the sale to Mr. Gilliam the net 
sum of $26,125.00. In other words, the court found, and 
it is a fact, that I sustained a loss in the transaction, 
of $729.27, exclusive of lawyers’ fees that I have had to 
pay from time to time. 

19 While I w’as testifying, I was examined very ex¬ 
tensively about every phase of my dealings with 
the Nicol sisters and the interest in the said property. 
There was nothing relating to my transactions and the 
property that I was not asked about, and the court did 
not consider. 

With the exception of the sum of $642.00 which the 
Nicol sisters paid after the execution of the June 28, 
1945, agreement, they never paid one penny on account 
of my advances to them or my payments on account of 
the property, and Judge Woolls, in the Alexandria Court. 
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so found. At no time, either before or after I sold the 
property to Mr. Gilliam, have the Nicol sisters tendered 
to me the money that was due me, and the court so 
found. 

/s/ Frederick E. Johnston 
Frederick E. Johnston 


Subscribed and sworn to before me this 13th day of 
April, 1951. 


/s/ Ellen C. Donohay 

Notary Public, D. C. 


(SEAL) 



VIRGINIA: 


IN THE CORPORATION COURT 
OF THE CITY OF ALEXANDRIA 

FREDERICK E. JOHNSTON, 

Plaintiff, 


v. 

MARY L. NICOL and FRANCES NICOL McKONE, 

Defendants. 

At Law No. 3268 

To: Mary L. Nicol and 

Frances Nicol McKone, 

316 N. Washington Street, 

Alexandria, Virginia. 

You and each of you are hereby notified that on the 
14th day of October, 1946, at ten o’clock A.M., or as soon 
thereafter as counsel may be heard, I will move the Cor¬ 
poration Court of the City of Alexandria, Virginia, for a 
declaratory judgment under Virginia Code Section 6140a, 
construing a certain contract dated June 28, 1945, be¬ 
tween Frederick E. Johnston and Mary L. Nicol, Frances 
Nicol McKone and Julia C. Nicol (now deceased). A 
copy of said contract is hereto attached, marked Exhibit 
“A”, and asked to be read as a part hereof. An actual 
antagonistic assertion and denial of rights under the con¬ 
tract have arisen as hereinafter set out. 

Said contract was drawn for the purpose of giving to 
the defendants the right to occupy 316 N. Washington 
Street, Alexandria, Virginia, provided they paid to the 
plaintiff the sum of $255.00 upon execution of same, and 
the sum of $142.00 per month, payable in advance, be¬ 
ginning July 1, 1945, and the privilege to purchase said 
property, provided they complied with the terms of said 
agreement, and provided also that the defendants could 
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occupy said property until June 30, 1946, or until a sale 
of said property shall be effected, whichever event oc¬ 
curred first. The defendants failed to comply with the 
terms of said contract in that they had not made the 
payments in accordance with its terms. 

A deed conveying said property to L. A. Gilliam, Trus¬ 
tee, was executed on the 2nd day of March, 1946, and, 
upon checking the land records of the City of Alexandria 
before closing on that day, it was learned that the fore¬ 
going agreement was recorded on the 1st day of March, 
1946. For this reason, the plaintiff is asking that a 
judgment declaring that said agreement is not a lien 
against said property be entered. 

/s/ Illegible signature 

Counsel for Complainant. 

COPY ; 

THIS AGREEMENT, made this 28th day of June, 
1945, by and between FREDERICK E. JOHNSTON, of 
the District of .Columbia, hereinafter referred to as the 
first party, and JULIA C. NICOL and MARY L. NICOL, 
of Alexandria, Virginia, and FRANCES NICOL, Mc- 
KONE, of the District of Columbia, hereinafter referred 
to as the second parties, 

WITNESSETH: 

i 

WHEREAS, the first party is the owner of premises 
numbered 316 North Washington Street, Alexandria, Vir¬ 
ginia, and 

WHEREAS, the second parties are desirous of pur¬ 
chasing said property from the first part at a price equal 
to the amount of the cost of said property to the first 
party, and i 

WHEREAS, the first party is willing to sell said 
property to the second parties for the amount of the 
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cost thereof to him plus advancements, if any, made by 
him to the second parties, or any of them, and 

WHEREAS, the first party is willing to permit the 
second parties to occupy said premises for the period of 
one year from July 1, 1945, upon certain terms and con¬ 
ditions ; 

Now, Therefore, in consideration of the sum of Ten 
Dollars ($10.00) in hand paid by the second parties to 
the first party and of other good and valuable considera¬ 
tions, it is mutually agreed as follows: 

1. First party agrees to permit the second parties to 
occupy premises 316 North Washington Street, Alexan¬ 
dria, Virginia, until June 30, 1946, or until a sale of said 
property shall be effected, whichever event shall first 
occur. 

2. The second parties shall keep the property well 
policed, in good repair, shall comply with the conditions 
of existing fire insurance policies on said premises, and 
shall pay to the first party in cash the sum of $255.00 as 
reimbursement for taxes paid by him for the period end¬ 
ing April 15, 1945, and in addition thereto, shall pay to 
the first party the sum of $142.00 per month during their 
occupancy thereof, or until the sale of said premises. 
The $142.00 per month shall be paid in advance to the 
National Savings & Trust Co., Wash., D. C. to the credit 
of Colonel Frederick E. Johnston. 

3. The parties of the second part further agree to 
permit the owmer and any prospective purchasers to 
view said premises at all reasonable times. 

4. The second parties agree that in case of default 
in any of the payments above specified, they will vacate 
said property within one month from the date of a re¬ 
quest so to do by the first party. Said agreement is 
not to be construed as a lease of said premises. 
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IN WITNESS WHEREOF the parties hereto have 
subscribed their names and affixed their seals the day 
and year first hereinbefore written. 

First Party: 

/s/ Frederick E. Johnston j 

Witnesses: 

/s/ Emily H. Knotts 

District of Columbia ) 

City of Washington ) 

ss. 

Subscribed and sworn to before me a notary public, on 
the 25th day of June, 1945. 

(Notarial Seal) /s/ Emily H. Knotts 

Notary Public. 

Commission expires 30 November 1946. 

Second Parties: 

/s/ Julia C. Nicol 
/s/ Mary L. Nicol 
/s/ Frances Nicol McKone 

5. The aforesaid payments of $142.00 per month re¬ 
ferred to in paragraph 2 above shall be applied first to 
the payment of taxes and the balance to the reduction of 
the indebtedness of the second parties to the first party, 
if any or in the event of the purchase of said premises 
by the second parties, to the purchase price. 

(initialed:) F.E.J. J.C.N. M.L.N. F.N.M. 

District of Columbia, SS: 

Subscribed and sworn to before me by Julia C. Nicol, 
Mary L. Nicol and Frances Nicol McKone this 25th day 
of July, 1945. 

/s/ Charles R. Burhans 
Notary Public 

My commission expires: Mch. 31, 1949. 

(Notarial seal) 



Executed on the 25th day of September 1946 by serv¬ 
ing a true copy of the within NOTICE on the within 
named Mary L. Nicol and Frances Nicol McKone by 
leaving a copy hereof, in writing, posted at the front door 
of their usual place of abode 316 N. Washington Street, 
Alexandria, Va.; neither they nor any member of the 
family over the age of sixteen years could be found at 
their usual place of abode. 

Given under my hand this 26th day of September 1946. 

Robert H. Cox, City Sergeant, 

By: Edw. J. Sillex 
Deputy Sergeant. 

Answer and Cross Complaint 

The defendants, Mary L. Nicol and Frances Nicol Mc¬ 
Kone, by leave of Court heretofore granted, file this, 
their cross-complaint, and respectfully show unto the 
Court as follows: 

First: That in June, 1945, an Agreement was entered 
into by and between the said Frederick E. Johnston and 
the cross-complainants, wherein it was provided that the 
said Frederick E. Johnston would sell the property known 
as 316 North Washington Street, Alexandria, Virginia, 
to the cross-complainants at a price equal to the amount 
of the costs of said property to the said Frederick E. 
Johnston. A copy of the said Agreement is attached 
hereto and made a part of this cross-complaint. 

Second: That the cross-complainants 'were originally 
the owners of the said property and the said Frederick 
E. Johnston acquired title to the said property to hold 
in trust for the cross-complainants until they were in a 
position to reimburse him for his expenditures made in 
connection with the property. 

Third: That soon after the execution of the said agree¬ 
ment and from time to time during the year, they called 
upon the said Frederick E. Johnston for an itemized 
statement as to the expenditures made in connection with 
the property, advising him that they desired to acquire 
title to the said property in accordance with the agree¬ 
ment. 
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Fourth: That the said Frederick E. Johnston has 
failed, neglected and refused to give them a statement 
as to the amount required under and by virtue of said 
agreement, although repeatedly requested to do so. 

Fifth: That your cross-complainants have been denied 
the opportunity of acquiring title to the said property by 
reason of the failure of the said Frederick E. Johnston 
to furnish them the information necessary to complete 
the transaction. 

Wherefore, the premises considered, your cross-com¬ 
plainants pray that the said Frederick E. Johnston may 
be required to answer this cross-complaint, answer under 
oath being expressly waived; that he be required to fur¬ 
nish to the cross-complainants an itemized statement of 
his costs and advances made in connection with the said 
property; that upon the payment of the said costs and 
advances to the said Frederick E. Johnston, that he be 
required to execute a general warranty Deed, conveying 
the said property at 316 North Washington Street to the 
cross-complainants; and that they may have such other 
further and general relief as this cause may require. 

/s/ Mary L. Nicol 
/s/ Frances Nicol McKone 
By Counsel. 

/s/ John Barton Phillips 

Counsel for Cross-Complainants. 

Answer 

The answer of Frederick E. Johnston, to a cross-bill 
of complaint filed against him in the Corporation Court 
of the City of Alexandria, Virginia, by Mary L. Nicol 
and Frances Nicol McKone. 

This respondent, for answer to said cross-complaint, 
answers and savs: 


1. He admits the allegations of paragraph first of said 
cross-complaint. 

2. He admits the allegations of paragraph second of 
the cross-complaint, but states that the agreement men¬ 
tioned was superceded by the agreement entered into 
in June of 1945. 

3. He denies the allegations of paragraph third, and 
states that neither of the defendants and cross-complain¬ 
ants had requested an itemized statement as to the ex¬ 
penditures made in connection with the property until 
after they were in default under the terms of the agree¬ 
ment and had been given a thirty-days notice to vacate 
the premises. 

4. He denies the allegations of paragraph fourth. 

5. He denies the allegations of paragraph fifth. 

And now, having fully answered the cross-complaint, 
this respondent prays to be hence dismissed with his 
reasonable costs by him in this behalf expended. 

/s/ Frederick E. Johnston 
Respondent. 

Sworn and subscribed to before me a Notary Public in 
City of Washington, District of Columbia, on 14 Novem¬ 
ber, 1946. 

/s/ Emily H. Knotts 
Notary Public 

Commission expires 30 Nov. 1946. 
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Filed June 15 1951 Harry M. Hull, Clerk 

Exhibit “G” to Motion for Summary Judgment 

IN THE CORPORATION COURT 
OF ALEXANDRIA, VIRGINIA 

FREDERICK E. JOHNSTON, 

Plaintiff, 

vs. 

MARY L. NICOL, et al., 

Defendants. 

Alexandria, Virginia 

Wednesday, December 4, 1946 

The above-entitled matter came on for hearing before 
Judge William P. Woolls, Judge of the Corporation 
Court, between the hours of ten o’clock a. m. and four 
o’clock p. m. 

APPEARANCES: ; 

JAMES N. COLASANTO, ESQ., Attorney for the 
Plaintiff; 

JOHN BARTON PHILLIPS, ESQ., Attorney for the 
Defendants. ; 

2 BY MR. COLASANTO: 

Q Your name is Colonel Frederick E. Johnston? 
A Frederick E. Johnston. 

Q Will you state your residence, please? A ; Wash¬ 
ington, D. C.; Army and Navy Club. 

Q You are the plaintiff in the case of Frederick E. 
Johnston vs. Mar}" L. Nicol and Frances Nicol McKone 
to have a certain contract, dated June 28, 1945, be 
declared not a lien against property located at 316 North 
Washington Street in Alexandria, is that correct? A 
Yes. ! 
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Q You are tlie owner of this property? A I am. 

Q I show you here a copy of the agreement which 
I have just referred to, and ask you if that is the original. 
A Yes, it is. 

MR. COLASANTO: I offer that as Exhibit “A” for 
the Plaintiff. 

THE COURT: What agreement is that? 

MR. COLASANTO: The agreement executed the ISth 
day of June, 1945. 

(Document so identified was received in evidence and 
marked “Plaintiff’s Exhibit A”.) 

BY MR. COLASANTO: 

Q Colonel Johnston, according to this agree- 
3 ment, Julia C. Nicol, Mary L. Nicol, and Frances 
Nicol McKone were to pay $142 per month, is 
that correct? A They were to pay $142 a month as a 
credit to the cash I had given them. 

Q To what they owed you? A That’s right. 

Q You were to give them credit in the event they 
purchased the property, according to the agreement? A 
Exactly. 

Q Since this agreement was executed will you tell the 
Court—and this is his own memorandum—what pay¬ 
ments, and the dates of the payments, were made in con¬ 
nection with that agreement? A On July 9, 1945, the 
payment was $120; on November 1, 1945, the bank record 
shows $22; on November 9, 1945, it shows $45. 

Q Were there any other payments made, Colonel 
Johnston? A Yes. 

Q Tell the Court approximately the date of the last 
payment? A February 12th, and about three days 
apart, $100 was deposited by Mrs. McKone. 

Q That was some time in February of 1946? A Yes, 
1946. 

THE COURT: Two $100 payments? 

MR. COLASANTO: Two $100 payments, the 
dates of which he does not have. 


4 
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THE WITNESS: Making $387. 

BY MB. COLASANTO: 

Q There came a time when you sold this property to 
Luther Gilliam, Trustee, is that correct? A Yes. 

Q Up until that time, the time of the sale of this 
property, had any of the Nicols approached you about 
purchasing this property? Let me get it straight: Up 
until the time you sold your property to Mr. Gilliam, had 
any of the Nicols called you and told you that they were 
ready to purchase your property ? A No, not other than 
what was in the contract; no other communication on the 
subject. 

Q Did any of them get in touch with you at all about 
purchasing that property, up until that time? A; No. 

Q After you had taken steps to have them ousted 
from the property, did you get a call from any of the 
three defendants? A I had a call from Miss Mary 
Nicol after you had started proceedings, and T informed 
her, as I had in all other cases where I had turned it 
over to you, that they must consult you. All communica¬ 
tions must go through my lawyer. 

5 Q All right, sir. A There were no exceptions. 

Q Now, during the negotiations prior to the 
execution of this contract, did you quote the Nicols a 
price on the sale of the property? A In my letter to 
you I quoted $25,000 as the amount that—it was not to 
exceed that; I would forego the interest, or at least part 
of the interest, for what T had advanced to them, and 
what it cost me. 


Q Did they ever comply with the terms you had stipu¬ 
lated therein? Did they ever come through with an offer 
to purchase at that price? A No, they never came 
through with any offer. 

Q Then, as a result of that discussion, we drew this 
contract? A Yes, so they knew what the price would 
be at that time. They had records of all payments 
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that I had made to them, and therefore there was 
no need for this list or this accounting. They already 
knew what it was. Furthermore they never, at that 
time, asked for it. 

Q And you are sure that they never asked for any 
accounting until after I had notified them to vacate? 
A Never. 

Q And at the time you got in touch with me to notify 
them to vacate, the payments had not been made 
6 according to the terms of the contract? A That 

is true, sir. 

# # * • 

S BY MR. PHILLIPS: 

Q Where did you get your title of “Colonel”? 
A Well, just in the course of events. I am a graduate 
of the Military Academy, Class of 1897, and went through 
the various grades, and while in the Philippines I had 
my rank advanced to the colonelcy. 

Q Under what circumstances did you get title to this 
property ? 

MR. COLASANTO: Please, your Honor, I object 
to that. 

MR. PHILLIPS: If your Honor please, that goes to 
the very meat of this whole question. It has been alleged 
here that he took title to this property in trust, and 
the answer admits that he took title to it in trust. 

MR. COLASANTO: I would like to answer that, if 
your Honor please. 

THE COURT: Mr. Phillips, in the contract, executed 
by everybody, it says that the party of the first part is 
the owner of the premises. What would be the material¬ 
ity of how he got title if they admit he is the owner? 

AIR. PHILLIPS: That contract, as will be noted, is 
very indefinite and very ambiguous. That contract pur¬ 
ports to show that they are buying the property and, if 
they arp buying the property, they would have the 
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9 right as an equitable owner to the property. It 
does not indicate in that contract that they are 
limited to any particular time in buying that property. 

THE COURT: It does say that he is the owner of 
the premises, and that they are desirous of purchasing 
the property from him and that he is willing to sell 
the property to them. I 

MR. PHILLIPS: That is correct. If your Honor 
please, under the equitable principles I think there are a 
number of cases that you can give a deed and yet can 
show that that deed was never intended to be a deed 
of barter and sale, that it was for a trust. 

THE COURT: You have to show 7 that by consistent 
actions and conduct. 

MR. PHILLIPS: My point is that this contract is in 
line exactly wdth wdiat was originally started out. He 
took it in trust. He never expected to make any money. 
He took it as security, and that is all he w T anted this 
property for, to secure what his advances were. 

THE COURT: There is nothing contained in here 
about any trust by either party. 

MR. PHILLIPS: Exactly, but in that it recognizes 
that they have a right there to acquire this property 
again. He recognizes that in that, that they have a right 
to get this property back for exactly w’hat he had 
in it. 

• • • • 

30 BY MR. PHILLIPS: 

Q Colonel Johnston, under wdiat circumstances 
did you take title to this property? A I loaned these 
voung ladies $2,500 on their note. 

11 Q Which ones, the three of them? A No; 
Mrs. McKone and Miss Julia. j 

Q You loaned them $2,500? A Yes. They signed 
notes for it, at 6 per cent interest. And for the purpose 
of securing the title, to avoid foreclosure proceedings and 
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so on, to take over the homestead. And then, when the 
time came— 

THE COURT: Wait a minute. You have missed 
something there. You loaned them $2,500 on the note. 
The note bore 6 per cent interest. You said “for the 
purpose of securing title”. What happened? 

THE WITNESS: They wanted to bid the house in, 
and w r hen the time came for the sale they came to me 
and said they had used the money for other purposes 
and granted me to buy it. Well, then I saw that my 
$2,500 was gone glimmering and the only w*ay to save it 
w T ould be to buy the property. That is how I came in 
possession of the property, and there w T as no trust what¬ 
soever in connection with it. It was only after my $2,500. 
BY MR. PHILLIPS: 

Q Were you friendly with these girls? A I didn’t 
know them. 

Q You did not know T them? A No. I came into this 
case through a classmate of mine wdio knew the par¬ 
ents. 

12 Q Who "were the parents? A Judge and Mrs. 
Nicol. 

Q Was that Judge C. E. Nicol of the 16th Judicial 
Circuit? A I presume so, yes—a very fine family, at 
least according to my classmate, and, being Southern, I 
thought it would be a very nice thing to help these three 
girls, and that is how I got into it. I didn’t know them. 
I had never met them before. And just because I hap¬ 
pened to have a few dollars in the bank I thought I 
might put it to that use, and it never occurred to me 
that there was anything wrong about it. I knew, of 
course, there wras a risk in it, but at the same time I 
felt that I could help them. These being Southern 
girls, and my people being from the South, I was in¬ 
terested in that way. 
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Q So you made a loan of $2,500 to two of them. 
There were three girls—Miss Mary, Miss Julia, and Mrs. 
McKone? A Yes. 

Q And you took title to the property? 

THE COURT: Let us see if I am straight on this. 
This $2,500, as I understand it, was loaned before any 
sale. 

THE WITNESS: Before any talk of a sale. 

THE COURT: Just a minute, Colonel. Then, when 
the time came to sell it, the defendants did not have the 
money and Colonel Johnston bought the property. Am 
I right about that? 

13 MR. PHILLIPS: Yes. I was going to ask him 
about that. 

THE COURT: Was it a public sale? Also, fix the 
date on it. 

MR. PHILLIPS: It was a partition. 

BY MR. PHILLIPS: 

Q Colonel Johnston, you made an offer in a partition 
suit for the purchase of this property, did you not? A 
An offer what? 

Q To buy the property. Did you not file an offer 
with the Court to buy this property for $16,000? A I 
sent them a check for $4,500. 

Q Did vou not make such an offer? A I certainly 

did. 

Q And for that $16,000 you got a deed for the prop¬ 
erty on May 23, 1940, did you not? A I suppose that 
is the date. 

Q And you put up at that time $4,000 in cash and a 
$12,000 trust, did you not? A What do you mean by a 
$12,000 trust? 

Q Did you not give a trust for $12,000, or a note for 
$12,000 secured by a trust? A There was a trust on it 
which I bought up eventually. 


Q That was $12,000, was it not? A Something like 
that—$13,000, I believe. 

14 Q When you took title, did you not take title 
with the idea of not making anything on this, to 

hold it for those girls? A Well, 6 per cent. 

Q That is right. But did you not take it for the 
benefit of those girls? A No. I took title for the benefit 
of getting my $2,500 back. 

Q But T mean, though, you took title to secure what 
you had in it, but for the benefit of the girls if there 
was anything over and above that. A Well, that was 
a matter to be decided in the future, if they cooperated. 

Q Now, was it to be decided in the future? A I ex¬ 
pected their thorough cooperation, of course. Naturally 
if I was doing them a favor I expected them to work 
with me, and that is why I advanced this money, so that 
they could open up their house, and take in boarders or 
roomers and help things along for themselves. But they 
never did anything. 

• * * • 

15 BY MR. PHILLIPS: 

Q Colonel Johnston, before you got the deed to this 
property, did you sign such a paper as this: “April 10, 
1940. I promise to take over the title to the property 
at 316 North Washington Street, Alexandria, Virginia, 
from the three Nicol sisters, in my name for one reason 
only, and that is to hold it for them and protect them 
from losing their home. I promise to return it to them 
as soon as they are able to pay me what I put in it. 
I do not wish any profit from it. In the event I should 
die before the title has been transferred back to the 
Nicol sisters, I shall put in my will that the property 
at 316 North Washington goes to the Nicol sisters so it 
will not be tied up in any way.” A Yes, that’s right. 

Q You signed such a paper? A That was signed by 
me so that they would cooperate with me and knew that 



31A 


I would help them, but they never cooperated with me. 
I couldn’t do anything with them whatsoever. That was 
the whole trouble. Now, they didn’t ask for that. But I 
insisted upon their having that, because I wanted them 
to feel that I would help them if they cooperated. That 
was the whole idea. But basically, of course, it 

16 was to secure my $2,500. But, as I have stated, 
that was what I was after. Naturally, when I dis¬ 
covered that they had used the money for something 
else, well, I supposed that they need it to live on, so I 
was considerate. I couldn’t say “Well, you shouldn’t 
have done so” because they were hungry, perhaps. They 
needed the money and the girls have told me so them¬ 
selves, that they needed the money. They had nothing 
to live on, so I wanted them to feel that if they cooper¬ 
ated with me I would cooperate with them, and I cer¬ 
tainly have. 

Q You signed that paper and gave them that paper, 
did you not? A I certainly did. But they never cooper¬ 
ated with me. 

* • • • 

17 BY MR, PHILLIPS: 

Q You wrote Mr. Colasanto, “Army and Navy 
Club, Washington, D. C., May 15, 1945. 

“Dear Mr. Colasanto: 

“Re your letter of the 14th inst., and particularly to 
the third paragraph. 

“I wish to emphasize that the agreement is not to be 
a lease for rental payments, but a permission to occupy 
the premises for one year under definite conditions, on" 
of which is sale to the Nicol sisters or otherwise to their 
satisfaction. The monthly payments are to cover taxes 
and partial payments on their indebtedness to me for 
funds advanced to them by me, and for which they will 
receive due credit in the final settlement. The Nicol 
sisters claim that, given this time, one year, they will be 


able to purchase this property and pay their total in¬ 
debtedness to me so that I shall be reimbursed for my 
total expenditures plus interest. Under these conditions 
there can be no provision for renewal, but a clause for 
termination in the event of sale should be inserted.” 

In that letter you wanted everything done to their 
satisfaction so far as any sale of the property. 
IS THE COURT: Do you want to offer that in 
evidence? 

MR. PHILLIPS: Yes, sir. 

MR. COLASANTO: If you please, your Honor, I 
wish to object to the offering of that, on the ground 
that whatever letters transpired between myself and 
Colonel Johnston in anticipation of the drawing of this 
agreement are enclosed in that agreement, and the agree¬ 
ment speaks for itself. 

THE COURT: I will overrule the objection. Take an 
exception. That is Defendants’ Exhibit 1. 

(Document so identified was received in evidence and 
marked “Defendants’ Exhibit No. 1.”) 

MR. PHILLIPS: If your Honor please, I would like 
to make the statement that this is a copy of the letter 
which is being offered, in the absence of the original, 
being a copy that was sent by Mr. Colasanto to Mr. 
Yealman, who was then representing the Nicol sisters. 
BY MR. PHILLIPS: 

Q Was it not your intention that there should not be 
a sale of this property without these parties agreeing, 
or unless it was satisfactory to them? A No. I had 
told them verbally, if it wasn’t in there, that I had to 
close up that year, that I could not carry it on any 
longer, and that we had to come to a settlement. 

Q Was it your understanding that they had a year in 
which to get their property back? A Read the 
19 contract. 
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Q Did you feel, under this agreement or under your 
arrangement, that you could sell that property at any 
time during this year without saying anything to them? 
A As long as they lived up to the contract, certainly, 
any time 1 wanted to sell it. No, not as long as they 
lived up to the contract, of course, but the moment they 
broke down the contract. The contract is very specific 
and was made so for a reason. I wanted them to pay 
that amount, showing their confidence in me and so I 
could have confidence in them. They had never done any¬ 
thing, never kept a promise, so I didn’t expect them to 
keep this promise when I made that contract. 

20 Q You did not expect them to do it? A No, I 
didn’t expect them to live up to it. They had not 
shown any evidence of living up to any contract they 
made. But they assured me that this time they had a 
brother-in-law or relative in California who had just re¬ 
turned from the Pacific islands in military service, and 
that he would take it over in a year’s time, that he would 
have the money and take it over, as, of course, I had 
my doubts as to whether that could be accomplished, but 
I was willing to go along provided they would go along. 
But they failed to, as they had in other cases. The first 
case was my $2,500. Instead of buying the property they 
went and used it for something else. What can you ex¬ 
pect? Wiat are you going to do, when you help people 
and they won’t help themselves? That is the gist of the 
whole thing. They have lived in my house, my property, 
for six years. I have paid interest, I have paid taxes, 
and it has cost me about $23,000 or $21,000, to be exact, 
is what I have actually loaned them, but there have been 
a lot of other charges. I have paid $300 for chimneys; 
the taxes are $255 or $256 a year. 

Q Colonel, let me ask you this: You say that they 
broke every promise that they made up to 1945, is that 
correct? A That is. They promised they were going 
to fix up the house to take in tourists and make money 
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that way. And I have seen no evidence of any- 

21 thing that they have ever told me they would do. 
Even I have had checks come back on them that 

they sent me and exchanged with me. I gave them my 
check so they could cash it immediately, and then their 
check bounced back. Mrs. McKone, for instance, when I 
showed her this check in the presence of her sister, took 
it, looked at it, and tore it up. Of course, that was all 
right, if she wanted to do that. But it wasn’t very nice 
to do so. 

Q Colonel, what I am trying to get at is, you claim 
that they violated every promise that they made up to 
the time of this agreement. A They never carried out 
any of their promises. 

• • • • 

22 MR. PHILLIPS: All right, sir. 

BY MR. PHILLIPS: 

Q Under this agreement, Colonel, you granted it dis¬ 
tinctly understood that these parties were not leasing or 
renting this property, is that correct? A Under 

23 the contract, you mean? 

Q Yes. A I have so stated. 

Q And these payments that were to be made were on 
account of the purchase price of the property, or to 
indemnify you for your advances, were they not? A No. 

Q Then what were they for? A For the loans that 
I had made. 

Q That was on account of the advances? A On their 
notes. 

Q What other notes were there besides the $2,500 and 
besides the $16,000? A There is another, $2,500. 

Q Do you have an itemized statement of what they 
ow^e? 

MR. COLASANTO: He is not entitled to any itemized 
statement at this time. That is what he is asking for in 
his cross bill. 
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24 (The pending question was read.) 

A No, I have not an itemized statement of what 
they owe just now. I have made it up several times in 
pencil, but I have the cancelled checks and I have the 
notes, and I have the complete record of all the material 
in both my bank and the trust company. 

Q Have you ever given them a statement? A I have 
never given them a statement nor have they ever asked 
for one until after this, as I have already stated, and 
they could have had it at any time. They knew exactly 
what they had received. Couldn’t they count the cash? 

Q Would they know what you had paid out for them, 
unless you gave it to them? A Of course they would, 
exactly. j 

Q In a previous year, did you not take the position, 
in the Civil and Police Court, that you didn’t feel it was 
any of your duty to furnish them with a statement? 

• » # • 

25 BY MR. PHILLIPS: 

Q Colonel, in a hearing involving the possession 
of this property before the Civil and Police Court of 
Alexandria in June of this year, did you not take the 
position at that time that they were not entitled to any 
statement? A Why should I take such a position? If 
they wanted a statement they could have had it any time. 
But as I told them, they had to apply to my lawyer. Did 
they apply to my lawyer? 

Q I am asking you this: Did you take the position 
at that time that they were not entitled to a statement? 
A Why shouldn’t they be entitled to it if they wanted it? 

Q They would have been entitled to a statement? 

26 A Tf they wanted a statement they could have 
had it. 

MR. COLASANTO: I think that is what he testified 
to in Police Court, that if they wanted a statement they 
could have got in touch with me. They did not get in 
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touch with me. A It was all a matter of adding up 
from my check book and so on, and the notes and so on. 
I had all of them. 

Q Have you ever done that? A Yes, on numerous 
occasions. 

Q And how much did that total? A About—the 
total ran up to somewhere less than twenty-five thousand, 
somewhere around in that neighborhood. 

Q When did you place this property in the hands of 
real estate agents to sell, Colonel Johnston? 

MR. COLASANTO: If you please, I do not see where 
that is material either. Under the contract he had a 
right to sell. 

THE COURT: It is all right. 

A 'When they failed to live up to the contract and I 
had notified my lawyer to proceed against them. I was 
called up from Alexandria, Virginia, and asked by real 
estate men if I owned that property, 316 North Wash¬ 
ington Street, and I said “Yes.” 

“Well,” one said, “I think I have a purchaser.” 

“Well,” I said, “how much?” 

He said, “Twenty-seven thousand.” 

27 I said, “I don’t know that I want to sell it for 
that.” I wanted to know if it included the com¬ 
missions. He said he thought it did. 

I said, “See if you can have it not include the com¬ 
missions and I will consider it.” 

The next day he called up and said “No,” so I said, 
“All right, make the contract.” 

Q And that was at what time of the year? 

* # • • 

30 MR. PHILLIPS: I would like to offer this in 
evidence. 

MR. COLASANTO: That is an exhibit in the other 
action, if your Honor please. 
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THE COURT: Prepare a copy of it and file it as 
Exhibit 2. i 

(Document so identified was received in evidence and 
marked “Defendants’ Exhibit No. 2.”) 

BY MR. PHILLIPS: 

Q Before you signed the contract, did you say any¬ 
thing to the Nicol girls about the contract? A I never 
mentioned the contract—what is that? 

Q Did you say anything to them about this contract? 
A About what contract? 

Q This contract that you signed for the sale of this 
property. A No. 

Q You did not let them know anything about it? A 
No. 

* • • • 

Q Can you tell the Court why you did not say any¬ 

thing to them about it? A I notified my lawver. 
31 Q Do you know whether or not he said anything 
to them about it? A No. 

Q Did you think that they should have been notified at 
the time? A No; I didn’t think that it was necessary. 

# # # * 

! 

35 Redirect Examination 

I 

BY MR. COLASANTO: j 

Q Colonel Johnston, T show you here papers. Will 

36 you explain to the Court one by one what those 
are? A This is a check on the Alexandria Na¬ 
tional Bank for $850, signed by Julia C. Nicol. 

Q Made payable to whom? A Made payable to me. 
Q Were you able to cash that check? Was there any 
money in the bank to pay for that check? A It was 
never cashed. 

Q Was there any money in the bank with which to 
pay it? 
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MR. PHILLIPS: If your Honor please, I object to 
that question. If that is a check purporting to be signed 
by Miss Julia Nicol, she being deceased, I have no way 
in the world of questioning that check at this time, under 
what circumstances it was given or why it wasn’t cashed, 
or anything else. 

MR. COLASANTO: You can ask him. 

MR. PHILLIPS: Is there anything to show it ever 
went through the bank? 

MR. COLASANTO: Suppose I withdraw the checks, 
then, and you tell the Court what those are. 

MR. PHILLIPS: I move that that be stricken out 
pertaining to these checks. 

THE COURT: T sustain the motion at this time, per- 
.iiining to those checks. 

• * • • 

iV BY MR. COLASANTO: 

Q On the 29th of January, 1946, when you 
signed that contract for the sale of vour property on 
North Washington Street, were they in default under the 
terms of their contract? A Yes. 

Q The contract entered into last year? A Yes, they 

V 

were. 

MR. COLASANTO: That is ail. 

40 Recross Examination 

BY MR. PHILLIPS: 

Q Why did you offer or bring here this morning these 
three notes and not bring your other papers? On one 
of them you said they did not get any money on the note, 
but it was to take care of future advances. Have you 
any records to show what future advances were made on 
this note? A I have just told you that I had a complete 
record of my checks and everything. 
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Q Why did you not bring them to the Court this morn¬ 
ing, if you were going to offer these notes in evidence 1 ? 
A Because I didn’t. This was the last secondary 
thought. I simply put them in my pocket and brought 
them over this morning, and Mr. Colasanto had not asked 
for them. 

Q What did you w*ant to show by means of these 
notes'? A I had nothing particularly in mind, excepting 
that I thought they might be called for. They might be. 
I had no other reason. 

Q Did you not think, also, that it was more important 
that the Court know what advances you had made subse¬ 
quent to this last $2,500 note? A No, I hadn’t given 
that any thought at all. So far as T am concerned, I 
want everybody to know the whole story. 

Q That is all we want to try to get. A I have no 
secrets, I assure you. There is no object in my 

41 having any secrets. 

# ♦ # * 

Mary L. Nicol 

* * • * 

Direct Examination 

BY MR. PHILLIPS: j 

# • * * 

Q After this agreement of June, 1945, was made with 
Colonel Johnston, did you make any request of 

42 Colonel Johnston for an itemized statement as to 
what he claimed had been advanced? A I did. 

Q When, and how often, did you make such a request? 
A At least twice a month; probably oftener. 

Q And how soon after this agreement? A Probably 
a week after. 
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Q Were you able to get any statement from him? A 
No, I was not, until we paid all the money to Mr. Caton, 
and he said we could get it from Mr. Caton. All the 
money he advanced he paid to Mr. Caton, and I could get 
it from him. 

Q Did he give you any information as to taxes or 
anything that he may have paid? A No, he did not. 
We paid the taxes and insurance several times. 

THE COURT: What money was that, Mr. Phillips, 
that Colonel Johnston paid Mr. Caton? 

MR. PHILLIPS: T do not know. 

THE WITNESS: I have never received any money 
from Colonel Johnston whatsoever. He didn’t pay me 
any. 

BY MR. PHILLIPS: 

Q Did Colonel Johnston ever advise you or any of 
your sisters, so far as you know, that he was going to 
sell this property, or enter into a contract for it? 

43 A He did not. 

Q Did he ever have anyone come there to see 
the property, so far as you know’? A No, he did not: 
not that I know of. 

# ♦ • * 

44 BY MR. COLASANTO: 

Q Did you and your sisters ever retain an at- 
tornev in Washington named Rudolph H. Yeatman? A 
We did. 

Q What w*as the purpose of retaining him? Was it in 
connection with this matter? A In connection with get¬ 
ting a statement from Colonel Johnston, so we could buy 
the property and close the deal. We placed money with 
Mr. Yeatman to try to do it, and we tried, but Colonel 
Johnston could never give a statement. We could never 
get the figures. 

Q You say that Mr. Yeatman never gave you and your 
sisters any pric° in connection with this sale? A No, 
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he did not. Colonel Johnston was the one who didn’t 
give it. 

45 Q Just a minute. A He would say one day 
$17,000, the next day $20,000 ,the next day $25,000, 

so we never could get anything. Then he said $24,000. 
We never could get a statement. We never could do any¬ 
thing. We have never been able to get any statement. 

# * • * 

Q Up until the time you signed the contract in 

46 1945, you want the Court to believe that Mr: Yeat- 
man had not given you any price on this property? 

A No, he certainly had not. 

* * # # 

47 Q And how much did you pay Mr. Yeatman? 
A And he paid it to you. 

Q Never mind what he did. You do not know what 
he did. You paid Mr. Yeatinan $200? Did you make 
any other payments? A No. You know why, because 
we had to contact you. And you told us not to make the 
payments, but to make the repairs on the house. 

Q Who told you that? A Colonel Johnston told us, 
and we couldn’t get the malerials. 

* * * * 

48 A The reason we didn’t make those payments 
to Colonel Johnston, we called him up all the time. 

He told us not to make any more payments until we had 
the repairs put on, and then we could settle it. 

• # * * 

51 BY MR. COLASANTO: 

Q Miss Nicol, you stated you called Colonel 

52 Johnston twice a month? A I called him more 
than that, probably, urging him to please to give 

us a statement, to get it straightened out. 

Q You had an attorney, did you not? A I didn’t 
bother him. He couldn’t deal with Colonel Johnston. He 
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couldn’t get any satisfaction out of him. He said we 
could do more with him. 

Q Your attorney told you that? A We had to do all 
the contacting, most of it, because he didn’t get any satis¬ 
faction. 

Q While we were negotiating the contract did you get 
in touch with Colonel Johnston at all, while he was nego¬ 
tiating with Mr. Yeatman? Did you get in touch with 
Colonel Johnston? A Yes, I did. 

Q And what for? A Well, I had to call him all the 
time about different things. 

Q For what purpose, while we w-ere negotiating the 
contract? A I didn’t w-ant the contract. We -wanted 
him to give us a statement so we could take over the 
property entirely, but we couldn’t get it. 

Q But you did sign the contract? A Yes, because 
we couldn’t get any other satisfaction out of him. 

• * # # 

53 BY MR. COLASANTO: 

Q You made no payments to anybody else on 
account of this contract? A I made several payments 
to the bank, because after I made the payments they told 
me not to make any more payments. 

Q What payments did you make to the bank? A 
They were very small, because I was to make it up buy¬ 
ing materials and other things. He told me not to make 
any of it. 

• * • • 


55 Redirect Examination 

m • • * 

MR. PHILLIPS: That is all. 

If your Honor please, I would like to renew the motion 
at this time in respect to calling upon Colonel Johnston 
for a statement, an itemized statement. 

MR. COLASANTO: He has closed his case. 
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MR. PHILLIPS: The Court reserved that. 

THE COURT: All right; I guess an itemized state¬ 
ment should be furnished of disbursements and receipts, 
or payments and receipts. 

MR. COLASANTO: We would have had it here today 
if we had been required to. We took the position that 
under the terms of this contract it was not required. 

We will furnish it because the Court asks for it, but 
we wish for the purposes of the record to reserve 
56 an exception, and state as the reason for that ex¬ 
ception that regardless of whatever understanding 
there may have been between the parties prior to the 
contract of June 28, 1945, that contract by itself, by its 
recitals, supersedes everything that went before, and any 
claim, now, that they have to specify performance under 
that contract relates to the contract and not to anything 
that went before it. 

THE COURT: All right. Is there anything further? 
MR. PHILLIPS: No. 

• * • • 

58 Frederick E. Johnston 

* * * * 

59 Direct Examination 
BY MR. COLOSANTO: 

Q What are those, Colonel Johnston (handing papers 
to the witness) ? A These are the canceled checks in 
payment, various payments I have made in connection 
with this property, and they belong to these young ladies. 
Some are for taxes. 

Q Are there some vouchers which you do not have? 
A Yes. Originally there was a passbook in connection 
with the Perpetual Company, and of course I have no 
vouchers for those payments that were made and entered 
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in that passbook; but after the first or the second mort¬ 
gage was put on the property and Miss Julia obtained the 
proceeds she asked for the book with the idea that she 
was going to take in boarders, or at least travelers, and 
would be able to meet the payments to the Perpetual 
Loan, and I have never seen the book since. After a 
while, having made several payments without getting a 
certificate—I have, too; I have a certificate—I considered 
the check was sufficient receipt for the money; but I 
should have had a certificate as well, which I did in the 
other cases. 

Q How about the first item of $300? Do you 

60 have a check for that? A No; that was $300 that 
I was unable to find a check for. I went down to 

the bank and they obtained information that it had been 
paid and the money received by Mrs. McCone. 

MR. COLOSANTO: I would like to offer these in 
evidence at this time, if vour Honor please. 

(The documents referred to were marked, respectivly, 
Plaintiff’s Exhibits 4-A, 4-B, and 4-C.) 

BY MR. COLASANTO: 

Q According to this statment it shows you received 
from the Nicols during the period 1940 through February, 
1946, a total amount of $642. Is that correct? A The 
amounts were $387 plus $255. 

Q Is that the total amount you received from them? 
A It is. 

Q You have sold this property for $27,500; is that 
correct? A Yes, sir. 

Q What is the figure you gave me? A $26,042.60. 

Q Is that the amount you received from the sale, net? 

A Yes. Five per cent for the fee. That would come 
off the $27,500. 

Q You have all those amounts in this property with 
the exception of what you must still pay me for repre¬ 
senting you over a period of a year in connection 

61 with that and this case here? 
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MR. PHILLIPS: I object. That is not a part 
of the costs of the case. I do not knew of any provision 
with reference to a fee unless it is stipulated. 

MR. COLOSANTO: That is certainly an expense in 
connection with Colonal Johnston’s getting what is com¬ 
ing to him from loans he has made to those people. He 
was handling this property for them. 

THE COURT: Put the amount in? What is the 
amount? 

MR. COLOSANTO: I do not know just how far I am 
going to have to go with this case; so I will leave that 
out. 

BY MR. COLOSANTO: 

Q There was a statement by Miss Nicol that no price 
was ever given to them for the purchase of this property. 
Was there a price submitted to their attorney, if you 
know? A Yes; $25,000. 

Q When was that? A A number of years agoi That 
was May, 1945, I think. 

Q Somewhere in that time? A Yes. The affair was 
not concluded until some time in June. 

Q But that price was submitted to them at that time? 
A Yes, sir: as the maximum. 

Q I want to ask you one more question. During all 
these years that you have been handling this property, 
on how manv occasions has Miss Marv Nicol called 
62 you? A One. 

Q Was that before or after the filing of the 
suit to obtain possession of the property? A That was 
after the filing of the suit and after the sale of the prop¬ 
erty had been made. 

Q And you deny that she ever asked you, prior to 
that time, for a statement in connection with this prop¬ 
erty? A She never did. 

• # • • 
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Cross Examination 
BY MR. PHILLIPS: 

Q Colonel, how did you come to give a price in May, 
1945? A I was simply—I figured up about what— 

MR. COLOSANTO: I don’t think he understands the 
question. 

BY MR. PHILLIPS: 

Q I say, how did you come to give the price in May, 
1945? A We were arranging for this contract permitting 
them to stay in the house another year, provided they 
paid a certain sum, which was $255.80 plus $142 a month. 
They paid my bank in Washington on the first of each 
month $142. 

Q The question was, How did you come to give the 
statement? Did someone ask you for a price at 
63 that time? A No. I put it in a note to my law¬ 
yer. I figured out that that would be about the 
amount that it cost me actually paid out in cash, and then 
there would be a question of interest at 6 per cent. I 
didn’t say anything about that interest at 6 per cent. 
Twenty-five thousand dollars was the amount that I esti¬ 
mated would be paid out of my pocket. 

Q What did you say about interest? A I didn’t con¬ 
sider the interest. The interest was to be 6 per cent; but 
naturally I didn’t know that I could ever sell it for that 
much so that it would bring me in $25,000 plus 6 per cent. 
I didn’t know at that time. At that time I had no idea 
of what the price of this property might be, what it might 
sell for. 

• • • # 

65 Q You do not claim any interest, then, do you? 

A I cannot answer that question, because there is 
nothing to claim. I have already sold the property. 

Q There is a distinction between whether you can 
collect and whether you can claim it. I am just asking 
you whether you claim that there are any funds sufficient 
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to pay it or not. Just answer, if you will, whether you 
claim interest. A If this trial is supposed to be con¬ 
nected with not having title to the property, I certainly 
do claim interest. 

Q I don’t quite understand what your answer is. A 
If this trial is for the purpose of recovering my title to 
the property and not concerning a loan, then I do claim 
it; of course I do. Every note that I had requires 
66 6 per cent, and verbally the girls understood they 

were to pay 6 per cent for everything. 

Q Is there any writing that you have seen that indi¬ 
cates that you were going to claim interest? I refer you 
to one of April 10, already in evidence, in which you 
indicated that “I promise to return it to them as soon 
as they are able to pay me what I put in it. I do not 
wish any profit from it. In the event I die before the 
title has been transferred back to the Nicol sisters I 
shall put in my will that the property goes to the Nicol 
sisters as it will not be tied up in any way.” 

You did not indicate anv interest then, did vou? A I 
do not consider that interest is profit in the ordinary 
sense of the word, in case you sell the property for a 
large price and gain proceeds from the sale. Interest is 
part of an ordinary business transaction. That is my 
conception of it. 

Q Then the cost to you would be cost plus your in¬ 
terest; is that it? A Well, naturally. I had to sell 
securities in order to get the cash, and I lost the interest 
on my money that I put into this property. 

# # • # 

! 

68 Q There are just a couple of items I want to 
ask you about. One is that of May 24, 1940, in the 
statement: “J. Randall Caton, Jr., on account of loan 
$1,137.06.” I was wondering what that was for. A 
What is that? 

Q In the statement of May 24, 1940, there is an item 
of $1,137.06. 
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MR. COLOSANTO: There is a voucher for that. 

BY MR. PHILLIPS: 

69 Q What was that? A That voucher was to 
pay the balance on the mortgage. I think that is 

the item. 

Q T am just trying to get it clear. That mortgage was 
$13,000? A It was signed by Mr. Caton, was it not? 

Q Yes. A Yes; that was the one. There is $65 in 
that that goes on the Perpetual interest that had not 
been paid, in order to bring it up to date. 

Q Under your offer that you would give $16,000, to 
pay $4,000 and assume— A This makes the total bal¬ 
ance up. I had to pay so much to bring up the whole 
price for the mortgage. The mortgage had to be paid. 
I had to pay off the balance of the mortgage, of course, 
plus $65 or some such sum as that, which covered the 
interest payments due up to the date of sale which they 
had failed to pay. In other words, that made it clear 
with the Perpetual Company. 

Q Here is another item: “Proceeds of second mort¬ 
gage $950.” What does that mean? That was April 25, 
1942. A The mortgage was $1,400. 

Q What mortgage are you referring to? A The sec¬ 
ond mortgage. 

Q There was a second mortgage put on the 

70 property? A Yes. I put it on. It was handled 
by Mr. Davis. I had nothing to do with it except¬ 
ing to sign it. But I paid it. I got the money from Mr. 
Kauffman for Julia. She was going to fix up the house 
and have arrangements for tourists. I felt if I put the 
mortgage on the property she would be more anxious to 
pay it, to keep up the payments on it; but she never did. 
I told him that I wanted him to take out of that second 
mortgage enough money to bring the Perpetual Company 
up to date, and when I sent those notes over I under¬ 
stood that that had been done. So, when I went down to 
the Perpetual Company I found she never did turn that 






money over to the Perpetual; so that $950 should be de¬ 
ducted from the list of moneys charged against Julia. 

Q When was the mortgage put on? Do you remember 
what year? A I guess it was 1943 or 1942. I don’t 
remember about that. 

Q These proceeds indicate April 25, 1942, $950. A 
It was really $1400. I deducted, I think, $450 from that 
as being paid to the Perpetual Company for interest. But 
it was not paid. 

Q Who did get the money from the second trust mort¬ 
gage? A She did—Miss Julia did; she got it. Mr. 
Davis handled it. I did not have anything to do with 
it except to sign the papers. 

71 Q She arranged to get the second trust and 
you executed the papers and she got the money. Is 
that it? A Yes. Mr. Davis handled the matter for her 
and Mr. Kauffman furnished the money. 

• • • • 

82 BY THE COURT: 

Q Was there any further correspondence had be¬ 
tween you and Mr. Yeatman? A I believe that is the 
last letter I received from him. I do not have anything 
further in my files. I do not believe I heard further 
from him. 

THE COURT: Is there anything further, gentlemen? 

MR. PHILLIPS: No, sir. 

THE COURT: I should like an opportunity to go 
over the correspondence and the exhibits. I will ask the 
reporter to mark these checks and other papers. 

(The papers and checks referred to were marked Plain¬ 
tiff’s Exhibits 4-A to 4-RR, inclusive, and received in evi¬ 
dence.) ! 

(Thereupon, at 11:30 o’clock a.m., the trial in the above- 
entitled cause was concluded.) 
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Findings of Fact 

CORPORATION COURT 
Alexandria, Virginia 

William P. Woolls February 21, 1947. 

Judge 

James N. Colasanto, Esq., 

109 N. Fairfax Street, 

Alexandria, Virginia 

John Barton Phillips, Esq., 

105 S. Royal Street, 

Alexandria, Virginia 

Re: Frederick E. Johnston 
v. Mary L. Nicol and 
Frances Nicol JMcKone—Chancery #7316 

Gentlemen: 

After carefully considering the pleadings and evidence 
in the above matter, I believe the prayer of the plaintiff 
and complainant should be granted, and the cross-com¬ 
plaint of defendants should be dismissed. 

If you gentlemen will prepare a decree to the above 
effect, I will enter it upon presentation. 

The evidence shows that complainant expended (with 
interest on his expenditures) $26,854.27, and received 
$26,125.00, so there would be nothing due from complain¬ 
ant to defendants on an accounting. 

Very -truly yours, 

/s/ William Woolls 


WPW :C 
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VIRGINIA: 

IN THE CORPORATION COURT j 
OF THE CITY OF ALEXANDRIA 

FREDERICK E. JOHNSTON, 

Complainant, 


v. 


MARY L. NICOL and 
FRANCES NICOL McKONE, j 

Defendants. 

In Chancery No. 7316 

THIS QAUSE came on this 10th day of March, 1947, 
to be heard upon the plaintiff’s and complainant’s bill 
and exhibits; upon the defendants’ answer and cross¬ 
complaint, and complainant’s answer thereto; the testi¬ 
mony of complainant and defendants; and upon the ar¬ 
gument of counsel for both parties. 

UPON CONSIDERATION WHEREOF, the Court is 
of the opinion that the prayer of the plaintiff and com¬ 
plainant should be granted and the cross-complaint of 
defendants should be dismissed. 

! 

IT IS THEREFORE ADJUDGED, ORDERED AND 
DECREED that the contract dated June 28, 1945 be- 
tweeen Frederick D. Johnston and Mary L. Nicol, Frances 
Nicol McKone and Julia C. Nicol, which was recorded 
among the land records of the City of Alexandria, Vir¬ 
ginia on the first day of March, 1946, is not a lien 
against property known as 316 N. Washington Street, 
Alexandria, Virginia. 

It is further ordered that the defendants pay to com¬ 
plainant his reasonable costs in this behalf expended. 

To all of the said rulings, orders and decrees the 
defendants and cross-complainants by their Counsel now 
except upon the following grounds: 
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1. That the foregoing decree is contrary to the law 
and the evidence in this cause, and without evidence to 
support it, and the evidence failed to make out a case 
to establish that the contract of June 28, 1945 is not a 
lien upon the property in question. 

2. That the plaintitf and cross-defendant held title to 
said property in Trust for the benefit of the defendants 
and cross-complainants and that he had no right to enter 
into a contract of sale for said property within one- year 
from June 28, 1945, without the consent of the defend¬ 
ants and cross-complainants. 

3. That the defendants and cross-complainants are en¬ 
titled to have a Deed to the said property upon the pay¬ 
ment to the plaintiff and cross-defendant of the amount 
determined by the Court to be due to him. 

4. That the evidence failed to show that the plaintiff 
is entitled to $26,854.27, as it was not contemplated that 
interest would be paid. 

5. That the Court should have directed that the prop¬ 
erty be conveyed to the defendants and cross-complain¬ 
ants upon the payment to the plaintiff of the amount 
due him. 

And this Decree is final. 

/s/ Wm. P. Woolls 
Judge. 

# * * • 


VIRGINIA: 

In the Supreme Court of Appeals held at the Court- 
Library Building in the City of Richmond on Thursday, 
the 9th day of October, 1947. 
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The petition of Mary L. Nicol and Frances Nicol Mc- 
Kone for an appeal from a decree entered by the Cor¬ 
poration Court of the City of Alexandria on the 10th 
day of March, 1947, in a certain chancery cause then 
therein depending wherein. Frederick E. Johnston was 
plaintiff and the said petitioners were defendants* having 
been maturely considered and a transcript of the record 
of the decree aforesaid seen and inspected, the court 
being of opinion that the said decree is plainly right, 
doth reject said prtition and refuse said appeal, the ef¬ 
fect of which is to affirm the decree of the said corpora¬ 
tion court. 

A Copy, ; 

Teste: i 

| 

/s/ Illegible signature 
Clerk 

j 

Entered: Book 2nd Page 47 
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20 Filed May 16 1951 Harry M. Hull, Clerk 

Affidavit of Mary L. Nicol 
DISTRICT OF COLUMBIA, ss: 

Personally appeared Mary L. Nicol, one of the plain¬ 
tiffs herein, and being first duly sworn, denies the right 
of the defendant for summary judgment dismissing this 
cause. 

Affiant says that on July 25, 1945, defendant was dis¬ 
cussing publicly his intention to sell the premises of plain¬ 
tiffs involved in this suit and in order to protect them¬ 
selves plaintiffs secured from the defendant a written 
agreement, dated July 25, 1945, in which the defendant 
agreed that he would not sell the property of plaintiffs, 
then held in his name as trustee, unless the sale price 
met the approval of the plaintiffs. 

Affiant further says that on September 18, 1945, she 
addressed a letter to the defendant proposing to pay off 
all the monies advanced by him to plaintiffs on account 
of said real estate, copy of which is attached to this 
affidavit. 

Affiant says that never at any time from said date of 
July 25, 1945, to this date did she or her said sisters con- 
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sent to any sale attempted to be made or made by de¬ 
fendant, either to one Luther Gillam, or to anyone else, 
and she further says that she has at all times protested 
said sale as being in violation of said agreement of July 
25, 1945. 

21 Affiant expects to prove at the hearing of this 
cause that at the time of said attempted sale by 
defendant to said Gillam there was due the defendant on 
account of advances made by him approximately $25,000 
which affiant again alleges she was ready, willing and 
able to pay, and that said sale was made in violation of 
the duty of said defendant, which deprived her of an 
opportunity to pay off and discharge said indebtedness 
and she further says that at said time the property was 
reasonably worth at least $50,000.00, and that the actions 
of said defendant resulted in a loss to plaintiffs of the 
amount sued for in this cause. i 

Affiant also denies that an issue of breach of the agree¬ 
ment of July 25, 1945, was ever litigated either in the 
Corporation Court of the City of Alexandria, or in the 
Supreme Court of Appeals of the State of Virginia, as 
alleged in the affidavit of the defendant filed herein in 
support of his Motion for Summary Judgment. 

/s/ Mary L. Nicol 

Subscribed and sworn to before me this 2d day of May, 
1951. 

/s/ Edna A. Thomas, 
Notary Public, D. C. 

• • • • 
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21A Filed May 16 1951 Harry M. Hull, Clerk 
COPY 

316 N. Washington St. 

Alexandria, Va. 

Sept. 18, 1945 

Dear Col. Johnston: 

My sisters and I are ready to take over 316 N. Wash¬ 
ington Street, Alexandria, Va. 

We can get a Twenty Thousand ($20,000.00) Dollars 
first trust. My brother-in-law will take the second trust. 

Please give us a statement of the exact amount you 
have put into the property so we can get it settled in full. 

Please have Mr. Colasanto prepare the deed. 

We are very grateful to you for holding the title for 
us. Thank you for everything. 

Very truly yours, 

/s/ Mary L. Nicol. 

* * # # 

Extracts from Argument of Godfrey L. Munter in Sup- 
port of Motion for Summary Judgment 

Quotation from Findings of Facts by Judge Woolls. 

44 11 Gentlemen: 

“After carefully considering the pleadings and 
evidence in the above-entitled matter, I believe the prayer 
of the plaintiff and complainant should be granted, and 
the cross-complaint of the defendants should be dismissed. 

“If you gentlemen will prepare a decree to the above 
effect, I will enter it upon presentation. 

“The evidence shows that complainant expended, with 
interest on his expenditures, $26,854.27, and he received 
$26,125, so there 'would be nothing due from complainant 
to defendants on an accounting.” 

The reason I am stressing that is they did have a very 
elaborate accounting in which Colonel Johnston submitted 
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to the Court every check, every voucher, every bill he had 
received, and the Court, after hearing testimony, found 
he had lost on the deal, and in due course there was en¬ 
tered—I am getting a little ahead of my statement; during 
the trial of the case not only was there introduced in 
evidence the 1945 contract, but there was also introduced 
in evidence the 1940 writing. 

• • • • 

45 Now, if Your Honor please, this morning I re¬ 
ceived in the mail a copy of a purported affidavit 

by one of the Nicol sisters claiming that on Sepetember 
18, 1945, she asked Colonel Johnston for an itemized 
statement so they could buy the property back. Be that 
as it may, if Your Honor please, the record shows that 
not only this letter of September 18th but a great many 
oral offers were introduced in evidence which these ladies 
claimed that they made to Mr. Colosanto and also Colonel 
Johnston, asking for an accounting. In other words, this 
is nothing new, this affidavit filed this morning represents 
nothing that is not now in the record. Every right these 
ladies had, every right that Colonel Johnston had in this 
property was fully and completely litigated in the 

46 Corporation Court of Alexandria. 

• * • • 

48 MR. BLAUSTEIN: If the Court please, I am 
not too familiar with the facts in this case, I have 

just gotten into it, 

i 

• • « # 

49 Now, speaking of the agreement of June 1945, 
Colonel Johnston gave a memorandum to the Nicol 

sisters in which he says, “I, Frederick E. Johnston, prom¬ 
ise not to sell the property located in the City of Alex¬ 
andria, Virginia, known as 316 North Washington Street, 
Alexandria, which I now hold title to, unless the sale 
price meets with approval of the Nicol sisters. 7 * 




5S A 


On September 18, 1945 Miss Mary Nicol writes a letter 
to Colonel Johnston in which she says, and that was only 
several months after the agreement of June 1945, “My 
sisters and I are ready to take over 316 North Washing¬ 
ton Street, Alexandria. We can give a $20,000 first trust. 
My brother-in-law will take the second trust. Please give 
us a statement of the exact amount you have put 
into the property so we can get it settled in full. Please 
have Mr. Colosanto prepare the deed. We are very 
50 grateful to you for holding title for us. Thank you 
for everything.” 

23 Filed May 16 1951 Harry M. Hull, Clerk 
Order Granting Motion for Summary Judgment 

This cause came on in open court, on the defendant’s 
motion for summary judgment in his favor, and upon 
consideration thereof, the exhibits and memoranda filed 
in support and in opposition thereto, and the arguments 
of counsel for the respective parties in open court, it is 
bv the Court this 16th dav of Mav, 1951, 

ORDERED that the said motion be and the same is 
hereby granted, and, accordingly, judgment is hereby en¬ 
tered in this cause in favor of the defendant, Frederick E. 
Johnston, against the plaintiffs, Mary L. Nicol and Fran¬ 
ces Nicol McKone, with costs. 

BY THE COURT: 

/s/ Walter M. Bastian, 

U. S. District Judge. 

No Objection. 

H. N. Blaustein 
Attorney for Plaintiff 
5-16-51 
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24 Filed Jun 12 1951 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 12th day of June.; 1951, 
that Mary L. Nicol hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 16th day of May, 
1951 in favor of Frederick E. Johnston against said 
Mary L. Nicol. 

Mary L. Nicol, 

Plaintiff. 
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COUNTER STATEMENT OF QUESTION PRESENTED 

The question presented is whether a suit brought by- 
appellant in the District of Columbia “For Damages on 
Account of Wrongful Sales of Real Estate,” located in the 
State of Virginia, is barred as res judicata when it ap¬ 
pears from the record that all parties to such suit were 
also parties to a prior suit, finally adjudicated by the ap¬ 
propriate tribunals of the State of Virginia, determining 
adversely to appellant all rights and obligations of the 
parties in and with respect to the identical real estate and 
against each other personally, it further appearing from 
the record that the Virginia courts determined that appel¬ 
lee had a right to sell said real estate; that appellant had 
no rights therein; and that in an accounting there was 
nothing due from appellee to appellant. 

The further question is whether such a suit, filed in 
the District of Columbia on November 4, 1949, is barred 
by the three-year statute of limitations (12-201 D. C. Code, 
1940 Ed.) when the record shows that plaintiff below (ap¬ 
pellant here) knew on March 3, 1946, that appellee had 
sold said real estate and further, that appellant was served 
with process on September 25,1946, in a suit for a declara¬ 
tory judgment and she filed a cross-complaint to determine 
the rights of the parties in said real estate. 
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In The 

UNITED STATES COURT OF APPEALS 

Fob The District op Columbia Circuit 


No. 114.71 

Mary L. Nicol, Appellant, 
v. 

Frederick E. Johnston, Appellee . 


Appeal from the United States District Court 
for the District of Columbia 


I. COUNTER STATEMENT OF THE CASE 

This is an appeal by the owner of a possible l/6th in¬ 
terest in the subject matter of the litigation from a judg¬ 
ment dismissing her suit below upon a motion for sum¬ 
mary judgment, the trial court having found the dispute 
res judicata. The owners of the other 5/6th interest were 
either not parties to the suit below or have not appealed 
from the judgment of dismissal. 

The appellant, Mary L. Nicol, owned prior to May 23, 
1940, of an undivided l/6th interest in a house and lot 
located at 316 North Washington Street, Alexandria, Vir¬ 
ginia (Appellants Br. 5). Her mother also owned 3/6ths 
and appellant’s two sisters, Julia and Frances, owned the 
remaining l/6ths each. However, the suit below was 
brought by Mary and Frances alone and now Mary alone 
appeals from the judgment of dismissal. As to Frances, 
the judgment below stands final, unreversed and not ap¬ 
pealed from. 

H. THE FACTS 

The pertinent facts are that during the winter of 1939- 
40 the said house, in which the sisters were then living, 
was about to be sold by order of the Virginia courts. The 
sisters importuned Colonel Johnston, the appellee, who 
is an elderly retired Army officer, to advance them the 
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money so they could bid in the house at the impending 
court sale. He thus lent them, for that purpose, against 
60-day, 6% promissory notes, Two Thousand Seven Hun¬ 
dred Twenty Six Dollars ($2,726,000) and they also ver¬ 
bally promised to repay the money, within that time (J. A. 
11A). 

As the date of sale of the house approached, the Nicol 
sisters told Colonel Johnston that they had nothing to live 
on (J. A. 31 A); that they did not have the $2,726.00 any 
longer, as they had used the money for living purposes and 
they asked him to bid in the property, in his name, which 
he agreed to do and subsequently did. In connection with 
his agreement to bid in the house for them, he gave the 
Nicol sisters the following memorandum (J. A. 30A): 

“April 10, 1940 

I promise to take over the title to the property at 
316 North Washington Street, Alexandria, Virginia, 
from the three Nicol sisters, in my name for one rea¬ 
son only, and that is to hold it for them and protect 
them from losing their home. I promise to return it to 
them as soon as they are able to pay me what I put in 
it. I do not wish any profit from it. In the event I 
should die before the title has been transferred back 
to the Nicol sisters, I shall put in my will that the 
property at 316 North Washington Street goes to the 
Nicol sisters so it will not be tied up in any way. 

Frederick E. Johnston” 

To comply with the terms of the court sale, Colonel John¬ 
ston had to deposit an additional sum of $2,500 with the 
Clerk of the Corporation Court of Alexandria to cover the 
down payment on the sale and two weeks later the Nicol 
sisters gave Colonel Johnston another 60-day note to cover 
this $2,500. (J. A.12A). 

When Colonel Johnston put up the last mentioned $2,500 
the Nicol sisters told him that wdthin 3 months they would 
repay him the $5,226 he had advanced up to that time and 
that he would have to hold title only for 3 months. 

The house was deeded to Colonel Johnston by the court 
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commissioner on May 3, 1940, and from that day on the 
Nicol sisters became totally disinterested in paying back 
Colonel Johnston the money he had lent to and advanced 
for them. He tried repeatedly to get them to pay their 
notes and to carry out their promises but during the years 
1940,1941, 1942, 1943 and 1944, they paid not one cent, nor 
did they pay the taxes, interest on a $12,000 mortgage, 
insurance, repairs or anything else (App. 12A) although 
they continued to live in the house. They refused to let 
anybody in the house, and during these years Colonel John¬ 
ston had to put up about $5,000 additional to cover carry¬ 
ing charges. He also paid off the $12,000 mortgage and 
altogether he had to put $26,854.27 into the deal (J. A. 50A). 

In 1945 Colonel Johnston employed counsel to protect 
his interests and the Nicol sisters did likewise. Certain 
negotiations were had, which led to the execution by the 
parties of the following agreement, dated June 28, 1945 
(J. A. 17A-19A): 

THIS AGREEMENT, made this 28th day of June, 
1945, by and between FREDERICK E. JOHNSTON, 
of the District of Columbia, hereinafter referred to as 
the first party, and JULIA C. NICOL and MARY L. 
NICOL, of Alexandria, Virginia, and FRANCES 
NICOL McKONE, of the District of Columbia, here¬ 
inafter referred to as the second parties. 

WITNESSETH: 

WHEREAS, the first party is the owner of the 
premises numbered 316 North Washington Street, 
Alexandria, Virginia, and 

WHEREAS, the second parties are desirous of pur¬ 
chasing said property from the first party at a price 
equal to the amount of the cost of said property to the 
first party, and 

WHEREAS, the first party is willing to sell said 
property to the second parties for the amount of the 
cost thereof to him plus advancements, if any, made by 
him to the second parties, or any of them, and 

WHEREAS, the first party is willing to permit the 
second parties to occupy said premises for the period 
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of one year from July 1, 1945, upon certain terms and 
conditions: 

Now, Therefore, in consideration of the sum of Ten 
Dollars ($10.00) in hand paid by the second parties to 
the first party and of other good and valuable consid¬ 
erations, it is mutually agreed as follows: 

1. First party agrees to permit the second parties 
to occupy premises 316 North Washington Street, Alex¬ 
andria, Virginia, until June 30, 1946, or until a sole 
of said property shall be effected, whichever ever shall 
first occur. (Emphasis supplied.) 

2. The second parties shall keep the property well 
policed, in good repair, shall comply with the condi¬ 
tions of existing fire insurance policies on said prem¬ 
ises, and shall pay to the first party in cash the sum of 
$255.00 as reimbursement for taxes paid by him for 
the period ending April 15, 1945, and in addition 
thereto, shall pay to the first party the sum of $142.00 
per month during their occupancy thereof, or until the 
sale of said premises. The $142.00 per month shall 
be paid in advance to the National Savings & Trust 
Co., Wash., D. C. to the credit of Colonel Frederick 
E. Johnston. (Emphasis supplied.) 

3. The parties of the second part further agree to 
permit the owner and any prospective purchasers to 
view said premises at all reasonable times . (Emphasis 
supplied.) 

4. The second parties agree that in case of default 
to any of the payments above specified, they will va¬ 
cate said property within one month from the date of 
a request so to do by the first party. Said agreement 
is not to be construed as a lease of said premises. 

IN WITNESS WHEREOF the parties hereto have 
subscribed their names and affixed their seals the day 
and year first hereinbefore written. 

First Party: 

(s) Frederick E. Johnston 

Second Parties: 

(s) Julia C. Nicol 
(s) Mary L. Nicol 
(s) Frances Nicol McKone 
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5. The aforesaid payments of $142.00 per month re¬ 
ferred to in paragraph 2 above shall be applied first to 
the payment of taxes and the balance to the reduction 
of the indebtedness of the second parties to the first 
party, if any, or in the event of the purchase of said 
premises by the second parties, to the purchase price. 

(initialed) F.E.J. J.C.N. M.L.N. F.N.M. 

(s) Charles R. Burnham 
Notary Public’’ 

The Nicol sisters failed to make the payments specified 
in this agreement and did not carry out the terms thereof 
in other respects, nor did they get in touch with Colonel 
Johnston at all about buying the property and never made 
any offer to buy the property. He told them in the fall of 
1945 that he wanted the matter settled that year and that 
he could not carry it on any longer (J. A. 32A) and on Jan. 
26,1946, a formal letter of default was written to appellant 
(Appellant’s Brief, p. 36) by appellee’s attorney. 

The Nicol sisters showed no evidence of living up to their 
agreements and broke every promise they ever made (J. A. 
33A). So in February 1946, Colonel Johnston sold the 
property through a broker for $26,125.00 net and he noti¬ 
fied the Nicol sisters accordingly, and served them a 30-day 
notice to vacate. They responded by recording on March 
1, 1946, the June 28, 1945, agreement among the land rec¬ 
ords of the City of Alexandria (J. A. 13A), thus creating a 
cloud upon the title to the house, and blocking settlement 
at the title company. 

The Virginia Litigation 

Thereupon Colonel Johnston and the Nicol sisters became 
involved in the Alexandria litigation, the judgment in 
which we claim constitutes a complete bar and res judicata 
to the suit instituted by the appellant and her sister on 
November 4, 1949, in the . local U. S. District Court. 

The record indicates that in September, 1946, Colonel 
Johnston filed a complaint against the Nicol sisters for a 
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declaratory judgment in the Corporation Court of the City 
of Alexandria. The above mentioned agreement of June 
28, 1945, was filed as an exhibit to his complaint. The gist 
of his complaint was that the Nicol sisters failed to comply 
with the terms of said agreement, had not made the pay¬ 
ments in accordance therewith and that the agreement re¬ 
corded by them constituted a lien. His complaint asked for 
a judgment “declaring that the said agreement is not a lien 
against said property”. 

The Nicol sisters were served with process of the suit on 
September 25, 1946 (J. A. 20A), and promptly filed an an¬ 
swer and cross-complaint (J. A. 20A). The gist of their 
cross-complaint is that they claimed then, exactly as they 
do in the later District of Columbia suit, that Colonel John¬ 
ston held the property in trust for them, had no right to 
sell it, and that they were the equitable owners thereof. 
Among their allegations in their cross-complaint is the fol¬ 
lowing (J. A. 20A): 

“* * * The said Frederick E. Johnston acquired title 
to said property to hold in trust for the cross-com¬ 
plainants * * *” 

The prayers of their cross-complaint were as follows (J. A. 
21A): 

“That he (Colonel Johnston) be required to furnish 
to the cross-complainants an itemized statement of his 
costs and advances made in connection with the said 
property; that upon the payment of the said costs and 
advances to the said Frederick E. Johnston, that he be 
required to execute a general warranty deed, conveying 
the said property—to the cross-complainants; that they 
may have such other and further relief as this cause 
may require”. 

Colonel Johnston filed an answer to the cross-complaint 
in which he not only referred to the agreement of June 28, 
1945, but also to the said original memorandum of April 10, 
1940, set forth on page 2 of this brief. 
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The Alexandria litigation came on for trial before Judge 
Woolls, of the Corporation Court of the City of Alexandria, 
on December 4, 1946, and both Colonel Johnston and the 
Nicol sisters testified at great length with reference to all 
their dealings with each other. A part of the testimony 
appears in the Joint Appendix, pages 23A to 49A. Both 
the agreement of June 18, 1945, and the memorapdum of 
April 10, 1940, were received in evidence, as well as the 
record in a then dormant landlord and tenant suit which 
Colonel Johnston filed against the Nicol sisters. The Court 
also made a painstaking, careful and complete accounting 
of Colonel Johnston’s disbursements in connection with the 
property and the proceeds of sale received by him. Over 
150 items appear in the account, set forth in the appellant’s 
brief on pages 12 to 18 inclusive. The sales contract 
whereby Colonel Johnston sold the property was also in¬ 
troduced in evidence (Plaintiff’s Brief, p. 13) and the fair¬ 
ness of the sale was thoroughly probed by the court. 

; 

Decision of Judge Woolls 

On February 21,1947, Judge Woolls made his findings of 
fact in the case, granted Colonel Johnston’s complaint and 
dismissed the cross-complaint of the Nicol sisters. With 
reference to the accounting, the judge made the following 
finding (J. A. 50A): 

“The evidence shows that complainant expended 
(with interest on his expenditures) $26,854.27, and re¬ 
ceived $26,125.00, so there would be nothing due from 
complainant to defendants on an accounting”. 

A formal decree, effectuating these findings, was signed 
by Judge Woolls on March 10, 1947, and incorporated in 
it, in accordance with Virginia practice, are the various 
objections, exceptions and contentions of the Nicol sisters, 
as follows: 

“1. That the foregoing decree is contrary to the law 
and the evidence in this cause, and without evidence 
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to support it, and the evidence failed to make ont a 
case to establish that the contract of June 28, 1945, is 
not a lien upon the property in question. 

“2. That the plaintiff and cross-defendant held title 
to said property in Trust for the benefit of the defend¬ 
ants and cross-complainants and that he had no right 
to enter into a contract of sale for said property within 
one year from June 28, 1945, without the consent of 
the defendants and cross-complainants. 

“3. That the defendants and cross-complainants are 
entitled to have a Deed to the said property upon the 
payment to the plaintiff and cross-defendant of the 
amount determined by the Court to be due to him. 

“4. That the evidence failed to show that the plain¬ 
tiff is entitled to $26,854.27, as it was not contemplated 
that interest would be paid. 

“5. That the Court should have directed that the 
property be conveyed to the defendants and cross-com¬ 
plainants upon the payment to the plaintiff of the 
amount due him. 

“And this Decree is final. 


(s) Wm. P. Woolls 
Judge” 

From this decree, the Nicol sisters prosecuted an appeal 
to the Supreme Court of Appeals of Virginia. All the 
testimony, pleadings, and exhibits were certified to it, in¬ 
cluding the accounting considered by the trial court (Ap¬ 
pellant’s Br. 12-15). The Supreme Court of Appeals of 
Virginia on October 9, 1947, dismissed the appeal in the 
following language (J. A. 53A): 

“The petition of Mary L. Nicol and Frances L. Nicol 
McKone for an appeal from a decree entered by the 
corporation court of the City of Alexandria on the 10th 
day of March 1947—having been maturely considered 
and a transcript of the record of the decree aforesaid 
seen and inspected, the court being of opinion that the 
said decree is plainly right, doth reject said petition 
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• and refuse said appeal, the effect of which is to affirm 
the decree of the said corporation court.” ; 

At the termination of the Virginia litigation, the Nicol 
sisters refused to vacate the house voluntarily and were 
evicted pursuant to a writ of possession issued by the Cor¬ 
poration Court of Alexandria on June 29,1948, in the land¬ 
lord and tenant proceedings instituted by Colonel Johnston 
in 1946 (page 7, this brief). 


The District of Columbia Litigation 

The suit from which this appeal is prosecuted was insti¬ 
tuted by two of the three Nicol sisters in the local U. S. 
District Court on November 4, 1949, exactly 3 years, 8 
months and 2 days after March 2, 1946, the date on which 
Colonel Johnston sold the house (Appellant’s Brief 3), or 
3 years, 1 month and 23 days after September 25, 1946, 
when the Nicol sisters were served with process in the Alex¬ 
andria proceedings (J. A. 20A). 

The local suit is captioned “Complaint for Damages on 
Account of Wrongful Sale of Real Estate” (J. A. 2A). 
The memorandum of April 10, 1940, which is in evidence 
in the Virginia litigation, is attached as an exhibit to the 
local complaint (J.A. 4A). A comparison of the complaint 
filed by the appellant in the local U. S. District Court with 
the cross-complaint filed by her and her sisters in the Vir¬ 
ginia litigation, makes it crystal clear that the identical 
issues are involved in both suits and that the local com¬ 
plaint raises nothing new. The gist of both pleadings is 
that the Nicol sisters are accusing Colonel Johnston of com¬ 
mitting a breach of trust. They complain now, as they did 
in 1946 in Alexandria, that Colonel Johnston held the prop¬ 
erty in trust for them and had no right to sell it. We quote 
the appropriate portions from each pleading as follows: 

A. Quotation from cross-complaint of Nicol sisters filed 
in Alexandria in 1946 (J. A. 20A): 

“Second: That the cross-complainants were origi¬ 
nally the owners of the said property and the said 
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Frederick E. Johnston acquired title to the said prop¬ 
erty to hold in trust for the cross-complainants until 
they were in a position to reimburse him for his ex¬ 
penditures made in connection with the property.” 

B. Quotation from complaint for damages filed in U. S. 
District Court November 4, 1949 (J. A. 2A): 

“3. For cause of action the plaintiffs say that on 
April 10, 1940, defendant was a holder of title in trust 
for the benefit of plaintiffs to premises at 316 North 
Washington Street, Alexandria, Virginia . . . That 
said property was in the name of said defendant, to 
be held in trust only, and not for the benefit of the de¬ 
fendant but for the protection and for safeguarding 
the rights of plaintiffs, said conditions being stated in 
an instrument dated April 10,1940 . . . hereto attached 
and made a part by reference.” 

In due course Colonel Johnston filed his answer to the 
complaint containing various defenses, among them being 
the plea of Res Judicata (J. A. 6A). Thereafter the ap¬ 
pellee (defendant below) filed his motion for summary 
judgment under Rule 56 of the Rules of Federal Procedure 
(J. A. 6A). With the motion were filed certified photo¬ 
stat copies of the pertinent parts of the proceedings be¬ 
tween the same parties in the Virginia litigation, including 
the pleadings, testimony, the findings of Judge Woolls, his 
formal decision, and the order of the Supreme Court of 
Appeals of the State of Virginia of October 9, 1947, affirm¬ 
ing the decree of Judge Woolls (J. A. 6A through 15A). 

The appellee’s motion for summary judgment came on 
for oral hearing in the orderly course of events before 
Judge Bastian on May 16, 1951. There was no necessity 
for the physical presence of either party and neither the 
plaintiffs nor the defendant were present but the motion 
was argued by counsel for both parties, and after consid¬ 
eration of the same, Judge Bastian signed the order here 
appealed from (J. A. 58A). 
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III. THE LAW 

The District of Columbia Suit Is Barred as Res Judicata 

At the inception of the argument it is well to keep in 
mind certain axiomatic principles inherent in the adminis¬ 
tration of justice. The first is that there should be some 
terminus to litigation between parties. The rule is suc- 
cintly stated by the Supreme Court of the United States 
as follows in Baldwin v. Iowa State Traveling Men’s Asso¬ 
ciation, 238 U. S. 552, 51 S. Ct. 517, 75 L. Ed. 1244: 

“Public policy dictates that there be an end to litiga¬ 
tion; that those who have contested an issue shall be 
bound by the result of the contest, and that matters 
once tried shall be considered forever settled as be¬ 
tween the parties/ ’ i 

The second rule is that a plaintiff should be required to 
try his whole case at one time and should not be allowed to 
split up his claim. The Supreme Court of the United States 
in United States v. California do 0. Land Co., 192 U. S. 355, 
48 L. Ed. 476, 24 S. Ct. 266, said in sustaining a plea of 
Res Judicata: 

“But the whole tendency of our decisions is to re¬ 
quire a plaintiff to try his whole cause of action and 
his whole case at one time. He cannot even split up 
his claim (citing many cases); and, a fortiori, he can¬ 
not divide the grounds of recovery * # *” 

With these principles in mind, we now compare the Vir¬ 
ginia pleadings, testimony, accounting, findings of fact, and 
decision of the Courts, with the local complaint. The 
gravamen of the Virginia litigation and the District of Co- 
ulmbia litigation is exactly the same; namely, an alleged 
breach of contract or trust by Colonel Johnston. In the 
Virginia litigation the Nicol sisters claimed that Colonel 
Johnston bought the property to be held in trust by him 
for them. In the District of Columbia litigation, exactly 
the same complaint is made (see page 10, this brief)., As a 
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matter of fact, it is difficult to conceive of two suits more 
alike. In each case the Nicol sisters claim that Colonel 
Johnston violated his trust, as shown by the pleadings and 
the testimony, and in each case they are asking the court 
for relief based upon this alleged breach. 

The leading case in the Supreme Court of the United 
States which our research discloses, settling once and for 
all the rules applicable to the plea of res judicata, is Balti¬ 
more S. S. Co. v. Phillips, 274 U. S. 316, 47 S. Ct. 600, 71 
L. Ed. 1069. That case involved a claim for damages for 
personal injuries. Suit was originally brought by an in¬ 
jured sailor against the United States and the Steamship 
Co. in the Federal District Court of Maryland. General 
and specific negligence was alleged. The trial court de¬ 
cided the case adversely to the sailor. Later on the sailor 
filed a suit in the courts of the State of New York against 
the Steamship Co. only and a plea of res judicata was in¬ 
terposed to the second suit. The Supreme Court held the 
second suit res judicata and after citing many authorities, 
laid down the rule as follows: 

“• # * a party seeking to enforce a claim, legal or 
equitable, must present to the court, either by the 
pleadings or proofs, or both, all the grounds upon 
which he expects a judgment in his favor. He is not 
at liberty to split up his demand and prosecute it by 
piecemeal, or present only a portion of the grounds 
upon which special relief is sought, and leave the rest 
to be presented in a second suit, if the first fail. There 
would be no end to litigation if such a practice were 
permissible.” 

On page 321 the Court continued as follows: 

“Upon principle, it is perfectly plain that the re¬ 
spondent suffered but one actionable wrong and was 
entitled to but one recovery, whether his injury was 
due to one or the other of several distinct acts of al¬ 
leged negligence or to a combination of some or all of 
them. In either view, there would be but a single 
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wrongful invasion of a single primary right of the 
plaintiff, namely, the right of bodily safety, whether 
the acts constituting such invasion were one or many, 
simple or complex. 

“A cause of action does not consist of facts, but of 
the unlawful violation of a right which the facts show. 
The number and variety of the facts alleged do not 
establish more than one cause of action so long as their 
result, whether they be considered severally or in com¬ 
bination, is the violation of but one right by a single 
legal wrong. The mere multiplication of grounds of 
negligence alleged as causing the same injury does not 
result in multiplying the causes of action. ‘The facts 
are merely the means, and not the end. They do not 
constitute the cause of action, but they show its exist¬ 
ence by making the wrong appear. “The thing, there¬ 
fore, which in contemplation of law as its cause, be¬ 
comes a ground for action, is not the group of fads 
alleged in the declaration, bill, or indictment, hut the 
result of these in a legal wrong , the existence of which, 
if true , they conclusively evince.” ’ ” Chohanian v. 
Washburn Wire Co., 33 R. I. 289, 302, 80 Atl. 394, Ann. 
Cas. 1913D, 730. 

To the same effect is Mendez v. Baetjer, 106 F. 2d 163 
(1939) where Judge Wilson of the First Circuit U. S. Court 
of Appeals, in following the Baltimore S. S. Co. v. Phillips 
case (supra), stated the rule applicable to res judicata as 
follows: 

• that it includes not only a case where the 
cause of action and the parties are the same, but that 
the judgment in the prior litigation is res judicata, not 
only as to every matter which was offered and received 
to sustain or defeat the prior suit, but also as to any 
other matter which might have been offered for that 
purpose. 

“3. It is incumbent on the party bringing an action 
to present in support of his asserted right every avail¬ 
able ground of which he had knowledge at the time of 
bringing his action. He is not at liberty to prosecute 
his claim by piecemeal, or by presenting at one time 
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only part of every available ground, and reserve other 
grounds for another suit in case of failure in the first.’’ 
(citing many authorities) 

The Mendez case is particularly in point because in that 
case, as here, the plaintiff failed to obtain an injunction 
and then later, in a second suit, sought damages on the 
same facts. 

A party may not prove a set of facts under one theory 
and then rclitigate the same facts, claiming that they 
amount to a different legal conclusion. The appellant failed 
to obtain an injunction in the Virginia proceedings and 
failed to get any money in an accounting. Having lost both 
of her claims in Virginia, she now demands damages based 
upon the identical facts alleged in the Virginia litigation. 
When she asked and obtained an accounting in the Virginia 
proceedings, she became bound by any judgment which the 
court could render and she cannot come into the District 
of Columbia more than three years later and demand relief 
on the same facts, on a different theory of law. 

Directly in point is also Lacy v. Eller, 8 Ind. App. 286, 
35 N. E. 847, 84S, where the court said: 

“If it appears that the first judgment involved the 
whole claim, or extended to the whole subject matter, 
and settled the entire defense to the whole of a series 
of notes or claims, and adjudicated the whole subject 
matter of a defense equally relevant to and conclusive 
of the controversy between the parties, as well as in 
respect to the claim or defense in judgment as in re¬ 
spect to other claims and defenses thereto, pertaining 
to the same transaction or subject matter, then the first 
judgment operates as an estoppel to the whole * * 

All that the appellant has done is to change the form of 
action. She is asking for damages because the appellee 
did something which the court said he had a right to do, 
namely, sell the house. The court also found, in the ac¬ 
counting, that he had sold the house at a loss to himself. 
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“A mere change in the form of the action does not 
enable a party to escape the force of the prior judg¬ 
ment.” Watkins v. Madison County Trust and Deposit 
Co., 40 F. 2d 91, 97. 

The latest decision of the Supreme Court of the United 
States defining and applying the principle of res judicata 
is United States v. Munsingwear, Inc., 340 U. S. 36-41, 71 
S. Ct. 104, 95 L. Ed. 36 (November 13,1950). The court in 
that case sustained a plea of res judicata involving a claim 
for damages claimed in connection with previously litigated 
injunction proceedings, in the following language: 

“The general principle announced in numerous 
cases is that a right, question or fact distinctly put in 
issue and directly determined by a court of competent 
jurisdiction, as a ground of recovery, cannot be dis¬ 
puted in a subsequent suit between the same parties or 
their privies; and even if the second suit is for a dif¬ 
ferent cause of action, the right, question or fact once 
so determined must, as between the same parties or 
their privies, be taken as conclusively established, so 
long as the judgment in the first suit remains unmodi¬ 
fied.” And see Cromwell v. County of Sac, 94 U. S. 
351, 352, 24 L. Ed. 195, 197; Commissioner v. Sunnen, 
333 U. S. 591, 597, 598, 92 L. Ed. 898, 905, 906, 68 S. Ct. 
715. The question whether the respondent had sold 
the commodities in violation of the federal regulation, 
having been determined in the first suit, is therefore 
laid at rest by a principle which seeks to bring litiga¬ 
tion to an end and promote certainty in legal rela¬ 
tions.” 

The court closes its decision wfith the following signifi¬ 
cant statement: 

“The case is therefore one where the United States, 
having slept on its rights, now asks us to do what by 
orderly procedure it could have done for itself. The 
case illustrates not the hardship of res judicata but 
the need for it in providing terminal points for 
litigation.” 
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The principle of res judicata, as defined and applied by 
the Supreme Court of the United States, has been uniformly 
followed and adopted by the courts of the District of Co¬ 
lumbia. Your Honors have had occasion in innumerable 
cases to apply the doctrine of res judicata. Among the 
recent cases are Otis & Co. v. Securities and Exchange 
Commission, 85 U. S. App. D. C. 122, 176 F. 2d 34, where 
your Honors said: 

“1. The applicability of the doctrine of res judicata 
is therefore the determining factor in the case. Stated 
generally, that doctrine is that a right, question, or 
fact which is a ground of recovery and which was dis¬ 
tinctly put in issue and directly determined by a court 
of competent jurisdiction, cannot be disputed in a sub¬ 
sequent suit between the same parties or their privies; 
and though the second suit be on a different cause of 
action, the right, question or fact determined in the 
first action must be taken as conclusively determined 
between the same parties and their privies, so long as 
the judgment in the first suit remains unmodified.'* 

And more recently, in the case of Spilker v. Rankin , 88 U. S. 
App. D. C. 206,188 F. 2d 35 (1951), your Honors reaffirmed 
the doctrine of res judicata and recognized its salutary 
benefits, but under the special circumstances of that par¬ 
ticular case held the doctrine inapplicable. 

These decisions of the Supreme Court of the United 
States and the District of Columbia courts have generally 
been followed by the Federal and State Courts throughout 
the entire country. For example, in the recent case of 
Phoenix Finance Corporation v. Iowa-Wisconsin Bridge 
Co., 115 F. 2d 1 (1940), the court said on page 6: 

“In this case the parties are the same. The only 
question relates to whether the matters and things liti¬ 
gated are the same. In the case of Toucey v. New York 
Life Insurance Co., 8 Cir., 102 F. 2d 16, 20, 122 A.L.R. 
1415, we said: ‘But although the methods of presenting 
and determining controversies and the facts on which 
they arise may sometimes differ in equity and in law, 
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so long as the identity of the controversies can be dis¬ 
cerned, the adjudication in one court concludes them. , 
And in Union Central Life Ins. Co. v. Drakesupra 
(214 F. 545), this court said, ‘the true test of the iden¬ 
tity of causes of action is the identity of the facts es¬ 
sential to maintain them.’ ” 

The courts of the State of Virginia have also followed 
the Federal courts in uniformly applying the doctrine of 
res judicata. So in Gimbert v. Norfolk Southern Railroad 
Company , 152 Va. 684, the court said: 

“When the second suit is between the same parties 
as the first, and on the same cause of action, the judg¬ 
ment in the former is conclusive of the latter not only 
as to every question which was decided, but also as to 
every other matter which the parties might have liti¬ 
gated and had determined, within the issues as they 
were made or tendered by the pleadings or as incident 
to or essentially connected with the subject matter of 
the litigation, whether the same, as a matter of fact, 
were or were not considered. As to such matters a new 
suit on the same cause of action cannot be maintained 
between the same parties.” 

To the same effect is Pembroke Limestone Works v. Com¬ 
monwealth , 145 Va. 644: 

“The doctrine of res judicata is firmly established 
in our jurisprudence and should be maintained where 
applicable.” 

In Ward v. Charlton, 177 Va. 101, the court held: 

“The doctrine or res judicata or estoppel by judg¬ 
ment is based on public policy and should be main¬ 
tained where applicable.” 

We respectfully submit that the local suit falls squarely 
within the doctrine of res judicata and cannot be main¬ 
tained for that, if no other reason. 
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B. THE STATUTE OF LIMITATIONS 

The record in this case also shows that the present suit 
was not filed until November 4, 1949, and is therefore 
barred by the statute of limitations. Title 12, Section 
201 of the Code of Laws for the District of Columbia (1940 
Edition), provides as follows: 

“No action shall be brought • • • upon any simple 
contract, express or implied, or for the recovery of 
damages for any injury to real or personal property 
# * # after three years from the time when the right to 
maintain any such action shall have accrued * * •” 

The appellant here knew, according to her own admissions, 
at least as early as March 1,1946, that the appellee had sold 
the house, because on that day she recorded the June 28, 
1945, agreement among the land records in order to cast 
a cloud upon the title and prevent settlement at the title 
company (P. A. 13A). If she did not know it then, she 
certainly knew it when she was served with process in the 
Alexandria proceedings on September 25, 1946, and when 
she filed her cross-complaint in said suit (J. A. 20A). No 
matter how you figure it, the present suit was not filed 
wdthin three years after the alleged breach of contract 
occurred. The deed which Colonel Johnston executed and 
delivered is dated March 2, 1946 (appellant’s brief page 
3), but the deal could not be closed and the deed could not 
be recorded until after the termination of the Virginia 
litigation in October, 1947 (plaintiff’s brief page 21). Of 
course, the appellant’s statement in the local complaint that 
the defendant (appellee here) “recently sold said premises” 
(J. A. 3A) is a deliberate mistatement and it is impossible 
to reconcile such a statement with the cross-complaint filed 
by appellant in 1946 in the Virginia litigation. Such state¬ 
ments could only be inserted in a desperate effort to try 
to toll the statute. 

The appellant, on page 21 of her brief, contends that the 
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litigation in Virginia tolled the statute of limitations. This 
claim constitutes a recognition by the appellant herself that 
the Virginia litigation and the local litigation involved 
the same subject matter. Obviously, the Virginia litigation 
could not toll the statute if it did not relate to the same 
subject matter. In other words, if the Virginia litigation 
tolled the statute of limitations, as the appellant contends, 
it must have involved the same subject matter and the 
doctrine of res judicata applies. If the Virginia litiga¬ 
tion involves a different subject matter, then the appellant 
cannot rely upon it for any purpose, including a claim of 
tolling the statute. 

Regardless of the foregoing elementary propositions, 
we do not for a moment concede that the filing of a suit, 
whether the same subject matter or otherwise, can toll the 
statute of limitations under the circumstances here pre¬ 
sented. As your Honors said only as recently as November 
6, 1952, in the case of Poole v. Terminix Co. of Maryland 
and Washington, Inc., No. 11255: 

“No contention is made in the present case upon the 
basis of fraud, either actual or constructive. Accord¬ 
ingly the general rule that limitations begin to run 
from the time of breach, Zellan v. Cole, 87 U. S; App. 
D. C. 9, 183 F. 2d 139 (1950) applies. This conforms 
with the purpose of statutes of limitation to bring re¬ 
pose and to bar efforts to enforce stale claims as to 
which evidence might be lost or destroyed * * # In some 
cases no doubt this rule leads to hardship, but the rule 
for which plaintiff contends often would have like con¬ 
sequences. We must give effect to the policy which 
bars litigation due to contract breaches which occurred 
a longer time prior to the institution of the litigation 
than the number of years of the applicable statute of 
limitations • • •” 

The fifteen-year statute of limitation for the recovery of 
land, relied on by appellant on page 21 of her brief, has not 
the slightest applicability in this case for at least two rea- 
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sons: A. The suit is not for recovery of land, but “For 
Damages on Account of Wrongful Sale of Real Estate 
B. The land is not located in the District of Columbia. 

THE APPELLANT’S BRIEF 

The major portion of the appellant’s brief is devoted to 
a criticism of the correctness of the decision of Judge 
Woolls. For example, much space is devoted to an effort 
to demonstrate that the accounting (Pages 12 through 
19 of appellant’s brief) is incorrect and that the finding 
by Judge Woolls that the appellee 

“expended • • • $26,854.27 (for the house) and re¬ 
ceived $26,125.00 (from the sale thereof)” (J.A. 50A) 

is incorrect. A11 these contentions are nothing but a col¬ 
lateral attack on the final judgment rendered by Judge 
Woods, as affirmed by the Supreme Court of Appeals of 
the State of Virginia (J. A. 53A). The appellant having 
litigated ad these points to her heart’s delight in the State 
courts of Virginia, she can obviously not come into the Dis¬ 
trict of Columbia at this late hour and criticize the Virginia 
judgments. No citation of authority is deemed necessary 
in support of so elementary a proposition of law. 

In her brief, the appellant also claims that she was de¬ 
prived of “her day in court” in the litigation at bar. The 
record shows the reverse. This claim is just another after¬ 
thought because it was never advanced, either in the lower 
court or here, for at least fifteen months after the entry 
of the judgment appealed from. Rule 60 of the Federal 
Rules of Civd Procedure requires ad such motions and 
matters to be presented within one year after judgment, as 
follows: 

“RULE 60. RELIEF FROM JUDGMENT OR ORDER 

“b. Mistakes; Inadvertence; Excusable Neglect; 
Newly Discovered Evidence; Fraud, etc. On motion 
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and upon such terms as are just, the court may re¬ 
lieve a party or his legal representative from a final 
judgment, order, or proceeding for the following rea¬ 
sons: (1) mistake, inadvertence, surprise, or excusable 
neglect; (2) newly discovered evidence which by due 
diligence could not have been discovered in time to 
move for a new trial under Rule 59(b); (3) fraud 
(whether heretofore denominated intrinsic or extrin¬ 
sic), misrepresentation, or other misconduct of an ad¬ 
verse party; (4) the judgment is void; (5) the judg¬ 
ment has been satisfied, released, or discharged, or a 
prior judgment upon which it is based has been re¬ 
versed or otherwise vacated, or it is no longer equitable 
that the judgment should be prospective application; 
or (6) any reason justifying relief from the operation 
of the judgment. The motion shall be made within a 
reasonable time, and for reasons (1), (2), and (3) not 
more than one year after the judgment, order, or pro¬ 
ceeding was entered or taken. * * *” 

Appellant also relies upon an alleged letter, purported 
to be dated September 18, 1945, addressed by appellant 
to appellee (J. A. 56A). Such a letter was never received 
by Colonel Johnston and we deny that it was ever written. 
It was not even mentioned in the Virginia litigation, much 
less offered in evidence, and is not included in the certified 
copy of the list of exhibits, certified to the Supreme Court 
of Appeals of Virginia (Plaintiff’s Brief, 12,13). However, 
if any such letter ever was written, it is clear that it related 
to the subject matter litigated in Virginia and decided by 
Judge Woolls a year and a half after its purported date. 

Appellant also argues that the house sold by Colonel 
Johnston in February, 1946, was worth considerably more 
than the selling price. She is, of course, also foreclosed from 
renewing this contention in this case. The sales contract 
was introduced in evidence in the Alexandria proceedings 
(plaintiff’s brief 13). The fairness of the transaction was 
fully and completely investigated and considered by Judge 
Woolls and he found that there was nothing due from 
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Colonel Johnston to the Nicol sisters. Appellant’s argu¬ 
ment is nothing but another collateral attack on the Vir¬ 
ginia judgments and is also barred by the principle, of res 
judicata. 

CONCLUSION 


In conclusion, let me say that this is not a case where a 
party has bought real estate in his own name with other 
people’s money. On the contrary, the facts reveal a situa¬ 
tion where three scheming women succeeded in ingratiating 
themselves upon the good graces of an old gentleman, who 
advanced his own life savings for their benefit to the extent 
of nearly $27,000. For nearly eight years they lived in 
the valuable home involved here without even paying the 
taxes, much less other carrying charges. They kept none 
of their promises. To this day they have never even 
offered to do equity, or to make Colonel Johnston whole. 
He had no alternative than to resort to the Virginia courts 
for help. The Virginia courts have fully and completely 
investigated and considered the whole transaction and have 
found that Colonel Johnston owes nothing, but has actually 
lost money on the deal. 

Based upon the facts of this case, and the principles of 
law applicable thereto, counsel for appellee earnestly sub¬ 
mits that the decision of the lower court, dismissing the 
complaint, was correct and should be affirmed. There is no 
merit in the appeal and this litigation should be terminated 
once and for all. 

Respectfully submitted, 
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